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FINALITY CLAUSES IN GOVERNMENT CONTRACTS 


FRIDAY, FEBRUARY 15, 1952 


Unirep STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY 
Washington, 1D). ¢ 

The subcommittee met, pursuant to call, at 10 a. m., in room 424, 
Senate Office Building, Hon. Robert C. Hendrickson, presiding. 

Present: Senator Hendrickson. 

\lso present: Carlisle Ruddy, professional staff member 

Senator Henprickson. The hearing will come to order 

This is a hearing, ladies and gentlemen, on Senate bill 2487, a bill 
to permit judicial review of decisions of Government contracting 
officers involving questions of fact arising under Government con 
tracts in cases other than those in which fraud is alleged 

| am sure you are all familiar with the bill and its purposes, or you 
would not be here. 

The bill referred to is as follows 


RT, Rd ( 
A BILI \ f@ 

Be it enacted by the Senate and House of Representatives of the United St 
Lone rin Congress assembled, That no provision of any contract entered into | 
the ty l ed States, relating to the finalitv or conelusiveness of anv decisior f 
Government contracting officer, or of the head of the department or ager f 
the | ed States concerned or | represt Alive 1 dispute \ ( ( 
of fact arising under such contract, shall be construed to lin { 
any ch deeision only to eases in which fraud by sueh Government contract 
officer o1 ich head of de partment or ageney or his representative is alleged 


Senator Hernprickson. The first witness is. the distinguished 
Senator from New Mexico, Mr. Chayez 
Senator Chavez. Wwe understand vou Want to be heard on this bill 


STATEMENT OF HON. DENNIS CHAVEZ, A UNITED STATES SEN- 
ATOR FROM THE STATE OF NEW MEXICO 


Senator CHaviz. Yes, Mr. Chairman. | want to thank vou for 
giving me the opportunity to appear before vou in behalf of this bill 
or legislation of a similar nature that might be pending before the 
committee 

My statement will be brief, and it as contained in the letter that 
| addressed to the chairman of the full committee, Senator Me- 
Carran, on February 15, which reads as follows, and then vou will 
understand the idea 


Dear Mr. CHAtRMAN: IT am extremely pleased that the Cor tte 
Judiciary is beginning hearings today or CASLITE e relief 
do es \ ( Federal (,overnine Thre mtter 
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out of a dex imion of the United States Supreme Court o1 November 26, iast, in 
a dispute between the Wunderlich Contracting Co. of Omaha and the Bureau 
of Reclamatio: 

The majority decision 
as I recall it was a 6 to 3 decision 


The marrity decision of the Supreme Court makes letermination of the 


departmenta! head final in disputes of fact. The Supreme Court rules out any 
recourse to the courts in disputes over findings of fact unless there is fraud on 
the part of the Government or its agent 


I am quite sure the committee has been fully apprised of the various points in 
the Wunderlich case, but I should like to give special attention to the fact that the 
Court of Claims found that the Department of Interior acted urbitrarily, capri- 


cious! and grossly erroneous’ in its decision on this Case 


The contracting agent or officer allowed this company $50,000 
supposedly on the facts. The contractor was not satisfied and 
brought suit before the Court of Claims that allowed the contracting 
firm $150 thousand, and the Court of Claims made that conclusion, 
that it acted arbitrarily, capriciously, and grossly erroneous in its 
decision on the case. 

Che Supreme Court clearly directed that if there was to be a remedy that it was‘ 
up to the Congress to provide such aremedy, To this end we are all interested. 

There is now before the Senate Committee on the Judiciary two bills-—S. 2432 
and 8S. 2433 

Senator Henpricxson. The first bill is your bill? 

Senator Cuavez. That is right, and 2433 is also my bill. It goes to 
another point in the case 
which I introduced as a res f conversation and correspondence with con- 
tractors in New Mexico. My constituents are regarded as very reputable in 
their fields and thev are highly competitive firms They are typical of the 
coneerns who hid in severest competition, do good jobs, and then sustain any 

} } 


osses Without complaint where it is a result of their own errars in judgment, 


May I say that the firms who have complained to me about. this 
decision in New Mexico are local firms and they have a fine record of 
accomplishment and achievement in their line of endeavor with the 
Federal Government. 

We have quite a little Federal activity in New Mexico now, both on 
national defense and with the Atomic Energy Commission. 


There is some concern on the part of contracti firms about being entirely at 
he discret t f some contracting officer in performing Government work. Very 
frankly, we have some contracting officers who are overzealous in discharging 


who will eagerly bid down a price at every opportunity under re- 
negotiation powers even when the specifications call for a firm price bid by ietting 
the cost rise, or there be an error on the part of the bidder and the zealots have 
no interest at all in reviewing the program. 
1 way that if two people fall into disagreement 
L impartial review and finding. I believe such 


many elements of uncertainty, some of which 
actual basis by good engineering. Other ele- 
to engineering analvsis, and the risk involved 





assumed in whatever terms are stated in the 

contract The Government engineers usually desire to reduce uncertainties to a 

factual basis as much as possible in order to obtain lower bid prices. This is as 

it should be But onee the Government officials have redueed matters to a fac- 

tual ba ind it issostated under the terms of the contract, then the Government 

officials ha i | responsibil for their facts and they should be held to 
The 

If they want the contractor to take the risks, they should say so in advance and 

he can then use his best judgment on how to handle the risks when he makes up 
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his bid. I think that is all the contractors would ask for. I commend the Govern- 
ment officials for any savings they can make, and they should be encouraged to 
do everything they can to get the lowest possible price on these contracts so long 
as it is done on a sound and equitable basis. But I cannot go along with any 
attempts by Government officials to evade their proper responsibilities and to 
try to shave contract costs by ducking the facts and making the contractor suffer 
for the errors of the Government officials. That is entirely unfair and unjust, 
and would actually work against the Federal Government in the end because 
contractors would be forced to raise their allowances for contingencies high enough 
to compensate for possibly arbitary and capricious acts of the Government officials. 

I am quite sure that the reputable contractors in New Mexico have no par- 
ticular desires as to how the Congress may give them a remedy in law, but they 
do want a remedy. 

I would like to quote now a few remarks from a letter from a New Mexico con- 
tractor, who offers interesting observations: 

“Tt is rumored that only 1 case in 20 reverses the contracting officer, but, of 
course, the contractors have no way to confirm this. They know only that it is 
almost useless to appeal a case as shown by their own experience. Perhaps the 
figures can be obtained by a Member of Congress. 

“It would also be interesting to learn how many of the 309 cases handled by the 
Military Board of Appeals was decided in favor of the contractor 

“If the number of cases are overwhelmingly in support of the contracting officer, 
it will confirm the contention of the contractors that, humanlike, they find in 
favor of the subordinates except in cases where there is a very great and plainly 
decisive preponderance of fact to support the contraetor. It is known that weak 
legal technicalities are used to deny claims that are highly moral. 

“The contractors offer no severe criticism of this, they feel that it is a defect in 
equity which can be remedied only by final access to the Court of Claims which 
they believe is sufficiently far removed from the department to be uninfluenced 
by the lovalties and ambitions of the contracting officer. It is a democratic prin- 
ciple that is violated and does not necessarily reflect upon the integrity of anyone, 
on any board, past, present, or future. It becomes critical only in cases so 
outstandingly unfair as the Wunderlich case which could happen to any of them 
causing the loss of an entire life’s gain.’’ 

The other bill which I have sponsored, 8. 2433, would provide for escalator 
clauses in Government contracts to permit adjustments for approved price and 
wage increases, Here, again, I have no pride of authorship, and [ understand that 
this bill might have some administrative difficulties if it is applied to contracts of 
all types, both large and small. I would have no objection to any reasonable 
qualifications or timitations just as long as it will give the contractors a fair break 
in this ever-present problem of rising prices and wages. The objective of this 
bill, likewise, would save us money because if the contractor has to continue to 
carry all the risk on rising prices and wages, he will have to put a greatly inflated 
contingeney item in his bids in order to get some protection, at least. 

I hope that the committee will see fit to recommend these two bills favorably 
with any modifications considered necessary to serve the dual purpose of giving 
fair and equitable treatment to the contractors and reducing Government costs 

In further support of the desired legislation contained in the two bills I have 
pending before this committee, I am filing herewith two letters from the Reynolds 
Electrical & Engineering Co., Ine., as well as a copy of a letter from William 
C, Foster, Deputy secretary of Defense. 

Sincerely, 
DENNIS CHAVEZ, 
l Hi ted Slates Se nator, Ve w Mexico. 


That is all I care to submit. 

Senator Henprickson. The committee desires to thank you for 
this helpful testimony. 

| would like to ask vou if, in vour opinion, Senate bill 2487 would 
satisfactorily meet the provisions of vour bill. 

Senator Cuavez. The purposes of that bill are identical with what 
I have in mind. 

Senator Henprickson. That is as | understood it. 

Senator Cuavez. | would leave that to the judgment of the com- 
mittee, so long as we get some kind of relief legislation. 
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1 want the committee to understand me this way: I believe in 
American enterprise, and | believe in contractors. And 1 know what 
it takes to meet the payroll on Saturday night for the workers. 

| do not think it is quite equitable for America to let a contracting 
officer for the Federal Government make final decisions in matters of 


fact 
After all, we do have the courts that we have confidence in and 
believe in who can pass upon factual information. But according to 


the decision of the Supreme Court in the Wunderlich case there is no 
appeal from a factual decision of a contracting officer. 

Senator HeNprRICKSON. So that if this committee did report out 
Senate 2433 with or without an amendment, you would be inclined 
to sah it? 

Senator Cuavez. All I want the committee to consider is the 
argument I have tried ina humble way to present for relief legislation. 

Senator Henprickson. That is right. 

Senator Cuavez. | have no pride of authorship. I do not care who 
vets the eredit as long us we get leg o islation. 

Thank vou 

Senator Henprickson. Thank you for your contribution, Senator 
Chavez. 

Now the committee will hear from the Honorable Frank lL. Yates, 
Assistant Comptroller General of the United States. 


Mr. Yates? 


STATEMENT OF FRANK L. YATES, ASSISTANT COMPTROLLER 
GENERAL OF THE UNITED STATES, ACCOMPANIED BY E. L. 
FISHER, GENERAL COUNSEL, AND CHARLES JOHNSON, LEGIS- 
LATIVE ATTORNEY, GENERAL ACCOUNTING OFFICE, WASH- 
INGTON, D. C. 


Mr. Yares. Mr. Chairman, | have a prepared statement which | 
should like to present, with your permussion, first 

Senator Henprickson. Proceed in your own manner 

Mr. Yares. | appreciate the opportunity to appear before your 
committee, Mir. Chairman, on S. 2487, because the subject matter 
of the bill is of vital importance, not omy to the contractors and the 
General Accounting Office, but to the entire Government of the 
United States 

To stress the importance at the very outset, let me sav that the 
situation against which the contractors complain, and against which 
we, as representatives of the General Accounting Office, the agency 
of the Congress, are here to complain, is one under which two people 
may get together across the corner of a tab le, and 1 by agreeing to a 
provision in a contract, they may contract away the jurisdiction of 
the courts and the jurisdiction of the General Accounting Office to 
consider matters which, by statute, are part of the general and regular 
jurisdiction of those two institutions of the Government. 

A report on the bill, Mr. Chairman, was sent to the Judiciary 
Committee by the Comptroller General under date of February 13, 
1952 

I assume that will be made a part of the record. 
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Senator Henprickson. That will be made a part of the record, 
Mr. Comptroller. 
(The letter referred to is as follows: 


COMPTROLLER GENERAL OF THE UNITED STatt 
Washington ) Feb dary 1 Le 
Hon. Par McCarran 
Chairman, Committee on the e adiciar j 
United States Senate 


My Dear Mr. CuatkmMan: Further reference is made to vour letter of February 
2, 1952, acknowledged February 8, requesting the views of this Office on S. 2487 
Kightv-second Congress, entitled ‘A bill to permit judicial review of decisions of 
Government contracting officers involving questions of fact arising under Gov- 
ernment contracts in cases other than those in which fraud is alleged.”’ 

The bill apparently is designed to overcome the effect of the recent decision of 
the Supreme ( ourt in the case of United States v. Wunderlich (342 | Ss. 9S where- 
in it was held that in any case of dispute over a matter of fact in connection with 
a Government contract containing a ‘‘finality clause,’’ the decision of the depart- 
ment head must stand unless fraud is alleged and proved. Prior to this case it was 
generally believed that an administrative decision under such a clause was not 
necessarily final if it was arbitrary, capricious, grossly erroneous, ete 

In the past few months the subject of finality of administrative and depart- 
mental decisions under Government contracts has engaged the particular atte 
tion of the General Accounting Office insofar as it tends to limit the jurisdiction 
of this Office and of the courts. The Budget and Accounting Act of 1921 (42 
Stat. 24 and the Budget and Accounting Procedures Act of 1950, approved 
September 12, 1950, Public Law 784 provide for an audit of Federal expenditures 
by the General Accounting Office completely independent of the executive ae - 
partments and agencies of the Government By section 305 of the earlier act, 
Congress provided that claims by and against the United States shall be settled 
and adjusted in the General Accounting Office. Congress also has provided that 
a determination of contract rights may be had in the Court of Cla 
States district courts under the Tucker Act (see 28 U.S. C. 1491 and 1346, re- 
pectively 

The Executive departments without the aid of any specifie legislation 
adopted a further method of settling claims arising under contracts, and thus 
avoiding the General Accounting Office, by inserting a ‘“‘disputes’’ article in the 





ims or the United 


hy 


contracting providing that a designated official is authorized to determine certain 





disputes, such determination to be final and conclusive Although this adminis- 
trative procedure has been used for a considerable period of time, recent develop- 
ments indicate that new and specific legislation, spelling out in unmistabale terms 
the respective jurisdiction of the administrative agencies, the courts, and the 
General Accounting Office, is necessary in the pubhe interest 

Broadly speaking, questions arising out of Government contracts are of tw 
tvpes, (a) those of faci, and (4) those of law Not infrequently, however, disputes 
arise involving mixed questions of law and fact For many vears the standard forn 
of Crovernument contract nas provided tht the decis ! ot the (sovernment con 
tracting officer is final on all questions of fact, subject to appeal to the head of f 
department only lt general questions so decided were hot open tf appeal to 
the General Accounting Office or to the courts except for such reasons as art 
trariness, capriciousness, fraud, bad faith, ete This administrative finality o1 


questions of fact can be a useful device leading to the reasonably satisfactory 


settlement of many contractual controversies The majority of questions so 
Jetermined concern quantity and quality of materials delivered, whether the work 
performed meets the specifications, causes of delay in performance, and like mat- 
ters of fact Solution thereof in many cases depends on highly specialized, 
technical, or professional knowledge or skill. On that basis, final determinations 
of such matters, reasonably and honestly arrived at, bv the department making 
the contract, generally were not questioned by the General Accounting Office or 
re COUT ~ 

Now, however, in the Wunderlich case, supra, the Supreme Court appears to 
have extended the finality doctrine as it previously was applied by held hat 
the deciding official’s decision on q lions of fact remains final unless fraud eat 
ve Claimed and proved This is true even though the decision may be grossly 
erroneous, arbitrary, or capricious Although the General Accounting Office, of 
course does not question the decision of the Supreme Court from a legal standpoir 


nevertheless it is believed that its result is undesirable both as to the contract 
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nterests and the interests of the Government. The Court itself, in the majority 
opinion, made the statement that ‘‘If the standard of fraud that we adhere to is too 
limited, that is a matter for Congress.”’ In two strong dissenting opinions it was 
pointed out that the rule announced by the Court has wide application and could 
have a devastating effect as it grants unlimited power to contracting officials and 
makes it possible for them to be negligent, to disregard evidence and to shield 
their de partments from the consequences of their own irregularities or blunders 
at the expense of the contractor. Those opinions concern themselves with the 
fact that the decision places contractors at the merey of the deciding officials 
even though the ir decisions may be perverse, Captious, Incompetent or palpably 
erroneous, l am as deeply coneerned, however, that the rule allows the con- 
tracting officials uncontrolled discretion over the Government’s contractual 
affairs as well and places them in a position to make as arbitrary and reckless use 
of their power against the interests of the Government as against the interests of 
the contractor. In other words, deciding officials can make just as arbitrary 
determinations in favor of contractors, at the expense of the taxpayers. 

With respect to the administrative finality on questions of law, perhaps a more 
serious problem is presented. In the past, Government contracts generally have 
not included provisions making administrative decisions final on questions of law. 
Thus, a contractor who feels that he is unfairly treated as to the amount due him 
under his contract, or as to any other underlying question of law affecting that 
amount, may appeal to the General Accounting Office for settlement in his favor, 
or directly to the Court of Claims or the United States district courts under the 
Tucker Act. The result is that a uniform rule for decisions on questions of law 
in Government contracts has been laid down for all departments and agencies. 
It is a responsibility of the Comptroller General to apply this rule in the audit and 
settlement of accounts of the various contracting departments and agencies and 
in the settlement of claims by or against the United States. 

Recently, however, there has been a growing tendency in the Executive branch 
to write into contracts a so-called disputes article providing that the contracting 
officer’s and/or the department head’s decision ‘‘on all disputes concerning ques- 
tions arising under this contract”’ is final and conclusive. The Supreme Court in 
the case of United States v. Moorman (338 U.S. 457), in effect, construed a ‘‘dis- 
putes article’ of that nature as empowering the administrative officials specified 
to make final and conclusive determinations of questions of law, as well as those 
of fact, arising under the contract 

It is my firm belief that on the basis of the Supreme Court’s decisions in the 
Wunderlich and Moorman cases, supra, the Executive contracting agencies with- 
out specific legislation directing or specifically authorizing them to do so, may bv 
agreement with the contractor. not only deprive the General Accounting Office of 
effectively performing its statutory duty of auditing expenditures of Government 
funds and settling claims by and against the United States so far as contract 
matters are concerned but also oust the courts of their jurlsdlection under the 
Tucker Act 
Thus, it appears that by arbitrary action a department head could ‘‘toss away 
the taxpayer's money”’ and the General Accounting Office would have no recourse 
under law for collecting a refund unless fraud could be proved. As an example of 
the extent to which the courts have gone in applying the reasoning of the Supreme 
Court's decision in the Moorman case, the Federal District Court for the Northern 
District of California in the case of James Graham Mfaq Co. v. United States (91 
Fed. Supp. 715), permitted reimbursement as an item of cost to a cost-plus-a- 
fixed-fee contractor, certain charitable donations which the General Accounting 
Office had questioned subsequent to approval by the Navy Department. The 
contracts involved provided that the decisions of the contracting officer as to 
disputes arising under the contract would be conclusive and binding upon both 
parties subject to appeal to the head of the department. The district court held 
that this contract provision was valid and that the Comptroller General does not, 
absent fraud or overreaching, have authority to determine the propriety of con- 
tract payments when the contracts themselves vest final power of determination 
in the contracting executive department. 

It is the view of this office that no executive ageney of the Government should 
have the authority to agree to a contract provision which would preclude the 
Comptroller General and the courts from determining the propriety of contract 
payments on the basis of the facts and the law applicable thereto Consequently, 
I feel that it woul | be a serious mistake for the Congress to consider and enact 
legislation on “finality clauses’’ in Government contracts without clarifving the 
jurisdictional lines between the administrative officers, the General Accounting 
Office and the courts under the Tucker Act 
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~ 


5. 2487, as introduced, is considered by this Office as inadequate and is objec 
tionable because no provision is made therein for a review of decisions of adminis- 
trative officers by the General Accounting Office. Without a provision to that 
effect the General Accounting Office in performing its statutory functions would 
be precluded from questioning the propriety or legality of payments made to a 
contractor as the result of an arbitrary or grossly erroneous decision on the part 


of the contracting officer. Furthermore, it is the view of this Office that the bill 
should contain language prohibiting the executive contracting agencies from 
including a clause in a contract purporting to make the decision of the adminis- 
trative officers final and conclusive on questions of,law. Also, it is not clear 


whether the bill is intended to be effective with respect to current contracts or 
only to those contracts executed after the enactment of the legislation. 

In lieu of the bill S. 2487, it is urgently recommended that there be enacted a 
bill providing substantially as follows: 

“No Government contract shall contain a provision making final on a question 
of law the decision of an administrative official, representative or board Any 
stipulation in a Government contract to the effect that disputed questions shall 
be finally determined by an administrative official, representative or board shal} 
not be treated as binding if the General Accounting Office or a court finds that 
the action of such officer, representative or board is fraudulent, arbitrary, ca- 
pricious, grossly erroneous, or that it is not supported by substantial evidence.” 

Sincerely yours, 
LINDSAY C,. WARREN, 
Comptroller General of the United States 

Mr. Yarres. The Budget and Accounting Act, 1921 (42 Stat. 24 
and the Budget Accounting Procedures Act of 1950, approved Sep- 
tember 12, 1950 (Public Law 784), vest authority in the Comptroller 
General of the United States, as the agent of the Congress, to examine 
and audit the financial transactions of the Government. 

By section 305 of the earlier act, Congress provided that claims | y 
and against the United States and all accounts whatever in which 
the Government of the United States is concerned, shall be settled 
and adjusted in the General Accounting Office. 

It has generally been regarded, by force of the terms of these statutes 
that payments made by public officers in the transaction of the Govern 
ment’s business were subject to a determination by the General 
Accounting Office, as to the legal propriety thereof; that such pay 
ments were not final until settled by the General Accounting Office 

Accordingly, in transactions involving an expenditure of public 
funds the General Accounting Office has determined the actual condi- 
tions underlying the terms of any contractual agreement and, if upon 
the facts developed, it appeared that a contractor had been unjustly 
enriched at the publie expense, the General Accounting Office would 
take the necessary action to recover any amount overpaid. 

By the same token, a contractor who felt he was entitled to an 
additional amount under a contract which had been denied him could 
present a claim to the General Accounting Office for settlement, 
irrespective of the administrative action taken in the matter. 

This authority must exist consistent with the directions in section 
305 of the earlier act, that all accounts and claims shall be adjusted 
and settled in the General Accounting Office. This is precisely the 
same authority heretofore exercised by the courts and, of course, con- 
tractors have a right of appeal to the courts from the determination 
the General Accounting Office. 

[t has been customary in Government contracts to provide that all 
disputes concerning questions of fact arising under the contract shall 
be decided by the contracting officer whose decision shall be final and 
conclusive between the parties subject to the right of the contractor 
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to appeal to the head of the agency coneerned within a limited period 
of time 

The usual provision is that contained in article 15, of the standard 
form Government contract, as follows: 

ArTIcLE 15. Dispures.—Except as otherwise specifically provided in this con- 
tract, all disputes concerning questions of fact arising under this contract shall be 
decided by the contracting officer subject to written appeal by the contractor 
within 30 davs to the head of the department concerned or his duly authorized 
representative, whose decision shall be final and conelusive upon the parties there- 


to. In the meantime, the contractor shall diligently proceed with the work as 


That is the customary article, No. 15. 

In the past, questions of fact so decided were not disturbed by the 
General Accounting Office or the courts unless the action of the 
administrative officer was fraudulent, arbitrary, capricious, grossly 
erroneous, or without foundation in fact. 

When any of those elements were present, of course, the courts or 
the General Accounting Office, whichever happened to have jurisdic- 
tion of the questions at the time, did take action to correct the fault 
of the settlement in the administrative department. 

However, in the recent case of United States v. Wunderlich (342 
U.S. 98), decided November 26, 1951, the Supreme Court held that 
under such contract provision the decision ef the deciding official on a 
question of fact remains final 


unless it was founded on fraud, alleged and proved 


In this regard the court stated that 


tra id Ss in essence t he exception By fraud We MmMeCAan COUSCLOLUS wongdoing, an 
ntention to cheat or be dishonest The decision of the department head, absent 
raudulent conduct, must stand under the plain meaning of the contract 


The court went on to say that 


[f the conelusiveness of the findings under article 15 is to be set aside for fraud, 


d uld be alleged and proved, as it is never presumed . + * ‘The find- 

of the Court of Claims was that the decision of the department head was 
u ra “Capri und rOssiV. erroneous But these words are not 
} vale! of fraud , . Che limitation ipon this arbitral process is 
raud, placed there DV this ¢€ rt 


It is significant that the court went further to State, possibly as an 
invitation, but certainly as indicating a remedy, that 


If t tandard of fraud that e adhere to Is too limited, that is a matter for 


Mr. Chairman, in that statement in the Wunderlich case, and in 
other statements in the Moorman case which I shall mention later, it 
is clear that the Supreme Court has all but invited the Congress to 
step in and take remedial action 

For all practical purposes this means that the decision of the ad- 
ministrative officials nearly always will be final because of the ex- 
treme difficulty of proving fraud Its more serious implications are 
summed up by Mr. Justice Douglas, in his strong dissenting opinion, 
Whereia he stated 
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The principle of checks and balances is a healthy one \r ( 
accountable ill act more prudently A citizen who has an appeal to a body 
independent of the controversy has protection against pa ) ot 
tional conduet, and incompeteney of av officia Phe. 
makes Government oppressive the rule the Court of Claims espo L 
eitizen ju ce even agamest his Government 

In Mr. Justice Jackson’s dissent, he stated 

But one who undertakes to act as a judge in | OWh Case OF ta 
the same thing. in the case of his own department, should be under some fidueiar 
obligation to the position which he assumes Heis not at libertv to make arbitrar 
or reckless use of his power, nor to disregard evidence, hor to shield | lepartiment 
from consequences of its own blunders at the expense of ¢ 

i beleve ) ho ib rllowed » have a } licia i g I ( f 
ean be destroved bv administrative action, althoug! he Cou wa 
oLhnerw t 


And, of course, the rule works both wavs 

\ deciding administrative official can make decisions adverse to the 
Government as well as to contractors, in which event an improper 
decision results ina burden, an improper burden, to the taxpavers of 
the eountry The experience of the General Accountine Offi has 
been that this is not an Infrequent situation With thes ipport ol th 
Supreme Court decision and the knowledge that their determinations 
cannot be questioned, in the absence solely of fraud, this situation may 
arise with more frequencs 

Of perhaps more serious consequence, however, is the increasin 
tendency on the part of some executive contracting agencies to include 


in Government contracts a provision specifying that all disputes 
whether of law or faet, are to be finally and conclusively settled 
admunistrat vely, rather than by the accounting officers or thu COUPrTS 


The validity of an “all disputes” clause of that nature was upheld by 


the Supreme Court in the case of United States v. AMfoorma 32. 
U.S. 457 Speaking of such provisions the court in that case stated 
that 

No conere OnA wet me! eondem! heir creatic or enforeet 


but that 


If parties competent to decide for themse ves are to be deprived ot 
Or Making such antiempatory provisions Tor settieme! Of disputes, t 1ep! iit 
Nould Com from the legislative branch of Government 


There, again, in effect, inviting the Congress to step in and correct 
the situation 

But again, as was the case with the “disputed questions of fact” 
provision, prior to the decision of the Supreme Court in the Wunder- 
lich case, supra, the courts had been understood to have qualified the 
“all disputes” provisions by requiring that the administrative decision 
in order to be conelusive, must be made in evood faith and not be 
arbitrary or capricious, 

Senator Henprickson, Mr. Comptroller, who wrote the opiniot 
the Moorman case? Do vou recall? 

Mir. Fisher. Justice Minton. 

Senator Henprickson. That is what [| thought. [| wanted to b 
sure about it 

excuse me, 

Mr. Yares. Applving the rationale of the Supreme Court's decision 
in the Wunderlich and Moorman cases, supra, tt appears that) thi 
executive contracting agencies without spe ific legislation author! 
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them to do so, may, by agreement with the contractor, circumvent 
the operations of courts and the General Accounting Office to the 
serious detriment of both private business and the Government. 

Senator HenprRIcKsoN. Just so the record will be straight, it was 
Mr. Justice Black who wrote the opinion I asked about. 

Mr. Yarrs. Mr. Justice Minton wrote the opinion in the Wunder- 
lich case. 

Senator Henprickson. That is right. 

Mr. Yarrs. Thus the rule now made clear by the Supreme Court 
could result not only in de sepa the Congress of the normal safe- 
guards inherent in an audit by the General Accounting Office of public 
expenditures but also could preclude contractors of their usual remedy 
to pursue claims before the General Accounting Office. 

Manifestly, this unique position now enjoyed by the contracting 
agencies is contrary to the established policies of our Government and 
represents an unwarranted encroachment upon the control by the 
Congress over public expenditures, operating through its agent, the 
General Accounting Office. 

It is imperative, considering the billions of dollars now being spent 
under contracts, that there be enacted legislation limiting this final 
authority the contracting agencies have taken upon themselves by the 
use of “finality clauses’ in contracts. 

Since it has been the policy of our system of government to afford 
an independent review of administrative expenditures by the account- 
ing officers, I strongly recommend that the Congress enact legislation 
limiting the final authority of contracting officials to decisions on 
questions of fact, subject there, however, to review by the General 
Accounting Office, or the courts, in cases where the decision 1s found 
to be fraudulent, arbitrary, grossly erroneous, or not supported by 
the facts 

S. 2487, as introduced, is considered by the General Accounting 
Office as inadequate and is objectionable because no provision is made 

therein for a review of decisions of administrative officers by the 
Government, through the General Accounting Office. Without a 
provision to that effect, the General Accounting Office in performing 
its statutory functious . wed upon it would be precluded from ques- 
tioning the propriety or legality of payments made to a contractor 
as the result of an aie ary or grossly erroneous decision on the part 
of the contracting officer 

Furthermore, it is the view of the General Accounting Office that 
the bill should contain language prohibiting the executive contracting 
agencies from including a clause in a contract purporting to make the 
decision of the administrative officers final and conclusive on questions 
of law 

In lieu of the pending bill S. 2487, it is urgently recommended that 
there be enacted a bill providing substantially as follows: 


No Government contract shall contain a provision making final on a question 
of law the decision of an administrative official, representative or board. Any 
stipulation in a Government contract to the effect that disputed questions shall 

e finally determined by an administrative official, representative or board shall 
not be treated as binding if the General Accounting Office or a court finds that 
the action of sueh officer, representative, or board is fraudulent, arbitrary, 
capricious, grossly erroneous, or that it is not supported by substantial evidence. 


The enactment of such a bill would prec ‘lude administrative officers 
from making final decisions in contract matters on questions of law, 
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but would leave such final decisions for determination by the General 
Accounting Office and the courts. 

Senator Henprickson. At that point, Mr. Comptroller, I would 
like to say this: This is the first time, of course, | have seen this draft. 
Where is the provision for judicial review there? 

Mr. Yares. Mr. Chairman, it is the thought in proposing that par- 
ticular wording that if the Congress by appropriate legislation, should 
make it unlawful for any contracting officer or department to place in 
a contract a provision making the decision of an administrative official 
or body final on a question of law, and that if it should also include the 
second sentence of that proposed provision language which woul 
leave open any stipulation in a contract such as the present article | 
to determinations that the decision was fraudulent, arbitrary, ones 
cious, grossly erroneous, or not supported by substantial evidence, 
there would be restored to the courts and to the General Accounting 
Office, the normal present jurisdiction, or their normal and proper 
jurisdiction. 

Senator HeENprRICcKSON. | see your point. Thank vou. 

Mr. Yarrs. Suppose, Mr. Chairman, I begin after that language 
and repeat the sentence | have just read. 

Senator HENDRICKSON. Please do. 

Mr. Yares. The enactment of such a bill would preclude adminis- 
trative officers from making final decisions in contract matters on 
questions of law, but would leave such final decisions for determina- 
tion by the General Accounting Office and the courts. 

On the other hand, it would permit them to make determinations 
on questions of fact which would have final effect if the decisions were 
not found by the General Accounting Office or the courts to be fraudu- 
lent, arbitrary, capricious, et cetera. Such a law not only would pro- 
tect a contractor from fraudulent, arbitrary or capricious action by 
viving him, in addition to resort to the courts, a further administrative 
remedy before the General Accounting Office, a time saving and less 
expe a proceeding, but it would also provide a protection, through 
the General Ace ounting Office, against decisions adverse to the in- 
terests of the United States. Certainly the rights of contractors and 
the Government to review or appeal should be coextensive 

In other words, Mr. Chairman, if such a provision were enacted, 
the General Accounting Office would have the normal authority to 
raise questions in its auditing process and to recover money where 
actions are deemed by it clearly erroneous or fraudulent. 

The contractors would have, as is normal in other cases, the restored 
avenue of access to the General Accounting Office with their claims if 
- ‘y feel aggrieved or unjustly treated by the administrative official 

r hody within the contracting department. 

The contractors, in addition, would have restored to them the 
avenue to the courts, which is normal in such cases, and which we 
believe, too, should be restored. 

Senator Henprickson. Mr. Comptroller, I assume that you have 
examined the Chavez bills, have you not, 8. 2432 and 2433? 

Mr. Yarrs. Yes, Mr. Chairman, we have. We do not have them 
here just now. The second one has a different purpose, as Senator 
Chavez explained. 

Senator HENDRICKSON. Yes. 

Mr. Yarrs. But the one which is closely related to 5, 2487 
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Senator HENDRICKSON. S. 2432. 

\Ir. Yares. Yes, sir— we feel that does not cover the field ade- 
quately, just as we feel with respect to S. 2487. 

Senator HenprRICKSON. But as between 2487 and 2432, which do 
vou feel would be best? 

Mr. Yares. Do vou have a copy of 2432 there, sir 

Senator Henprickson. Yes, sir; | have. | think 2432 has a retro- 
active feature to it, and | would particularly appreciate any comment 
vou may have to offer on that phase of the issue 

Mir. Yares. Mr. Chairman, | would hesitate to express a prefer- 
ence for one or the other, because, as | intimated a moment ago, in 
considering them, we felt: that they were both inadequate, in that 
perhaps while they would take eare of the situation of the contractor, 
as far as his aceess to the courts Is concerned, it would not remedy 
the situation, which | think should be done, so far as access to the 
General Accounting Office is concerned for the asserting of his claims. 

Bear in mind, that in most, if not all eases, the contractor can file 
| claim 1) the General Lecounting Oflice much more cheaply He 
ean have it adjudicated much more cheaply and more expeditiously 
than in the courts 

Also, neither bill, as [| tried to point out in the statement I just 
concluded. restores to the General Accounting Oflice the authority 
to take effeetive action in the audit of the accounts reflecting pay- 


») 


ments under contracts 

Now, wi feel, \Ir Chairman, that this is a two-sided proposition, 
The interests of the contractors are clearly and undoubtedly involved. 

But likewise involved are the interests of the Government. — | 
mean the Government as a whole, not just the Government as rep- 
resented by one department or by one contracting officer. 

Contracting officers can make mistakes; they do make mistakes 

SVehavol Hy NDRICKSON We all mike mistakes 

Mr. Yates. Yes, si 

There are for purposes ol mv present illustration three kinds of 
contracting officers: There are the good, competent, careful ones, and 
thank goodness they are in the great majority. There are those who 


‘ 


vo too tar in favoring the Contractor, who are too renerous, or too 
easy, with their computations and too ready with favorable con- 
structions. Here the Government and its taxpavers suffer. And there 
are those who lean over backward and render what is not a legal or 
equitable settlement to the contractor In this case the contractor 
sutfers and needs his remedy 

Now, it is the whole problem, we think, and hope, the Congress 
willremedy. In the General Aecounting Office there are many, many 
cases, and much money is collected by the General Accounting Office 
in its audit work because of errors of contracting and approving 
officers. It runs into the millions each vear 

Also, in the settlement of claims in the General Accounting Office 
more claims are allowed than are disallowed, and in greater sums of 
money 

So vou can see that in more than half the cases Wwe find that con- 
tractors and others who have been denied settlements yy the depart- 
ments are entitled tO recovel 

Senator Henprickson. Is that all vou had to sav, Mr. Comp- 


troll r? 
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Mr. Yares. Mr. Chairman, | shall be glad to answer any questions 
you may wish to ask. 

Mr. Fisher, our ge eral counsel, and Nr. Charles Johnson, lewis- 
lative attorney, are also here 

Senator Henprickson. The Chair wishes to thank vou for this very 
helpful contribution to our problem here in the committee. You 
statement is an excelleat one, and vou may be sure that vour draft 
proposal as submitted in this statement will have every due con 
sideration by the committee, and by the full committee. 

Mr. Yares. Thank vou, Mr. Chairman 

Senator Henprickson. | want to again thank vou, sir 

Now we will hear from Mr. Bonnell Phillips, of the Department of 
Justice. 

All right, Mr. Phillips, vou may proceed in your own way. 


STATEMENT OF BONNELL PHILLIPS, ATTORNEY, DEPARTMENT 
OF JUSTICE, ACCOMPANIED BY PAUL A. SWEENEY, ATTORNEY, 
DEPARTMENT OF JUSTICE 


Mr. Puiuures. Mr. Chairman, we appear in opposition to this bill 
and L have with me Mr. Paul A. Sweeney who argued the Wunderlich 
decision before the Supreme Court. 

senator Henpri KSON We ure olad to have VOU, SIP 

Mir. Poinurpes. Mr. Chairman, this bill, if enacted 

Senator HeNprRicKSON. You are referriag entirely to S. 2487? 

Mir. Poivturpes. It is my understanding that the hearing was on this 
bill 

Senator Henprickson. That is correct 

Mir. Puiuuies. But 11 \ remarks would also apply tO S. 24d 
Senator Chavez’s bill 

This bill, S. 2487, if enacted, would have effect not only with 
respect to such future Government contracts as may contain finality 
clauses like that ravolved in the Wunderlich case, but it would also 
change the terms of all sueh contracts which are now outstanding aad 
in the course of performance 

With respect to outstanding contracts, the Department of Justic: 
respectfully urges that legislation not be enacted which weuld ch 
the agreements already made between the Government and the 
contractors, first to submit their disputes concerning questions of 


ange 


fact arising im the performance of the contracts to the contractit 
officers, and, thereafter, to he bound, in the ease of appeals by dis- 
satisfied coutractors, by the decisions of the heads of the departme its 
concerned, provided, of COUFSE. that i bo lel fide, eood-faith review 
has been afforded ta such case 

And we think that is the law and remains the law in respect of th 
Wunderlich Case. 

With respect to future procurement policies and contracts, we fin 
ther urge that careful consideration be given to all aspects of the prob 
lem before doing away with a long-standing and useful device to bring 
such disputes ton definitis , and, Wwe beheve, fau conclusion without 
involving the parties ino protracted. burdensome, and expensiv 
litigation 

Contractual provisions such as that construed by the Supreme 
Court in the Wunderheh decision are not, of course, by anv means 
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novel. There was a Supreme Court decision in 1878, some 74 years 
ago, and others in 1883, 1884, and sporadically ever since, all inter- 
preting and upholding contractual provisions which, as in Wunder- 
lich, designated agents of the Government as the final and con- 
clusive arbiters in disputes arising under the contracts in question. 

Nor are such contract clauses by any means confined to Govern- 
ment contracts. There is an annotation in volume 54 of the American 
Law Reports listing well over 100 State court cases holding such 
agreements valid and binding. In fact, the Supreme Court, in its 
1950 decision in United States versus Moorman, cited this annotation 
in stating that agreements similar to those contained in article 15 
of the Standard Form Government Contract: 


has been held enforceable in almost every State— 


with the sole known exception of Indiana 

These contractual provisions have atso been held valid in England, 
Knox v. Symmonds (1 Vesey Chancery Reports, decided in 1791). 

Thus these provisions have been incorporated copiously into con- 
tracts between private parties, and, for many vears, almost uniformly 
in thousands of Government contracts, especially where the contracts 
were let by competitive bidding and involved construction work. 

In fact, the procurement division, for some 20 years, has prescribed 
articles in the nature of the present article 15, although at one time 
they covered all disputes, and now they cover only disputes on the 
questions of fact. 

The only notable exemption from this requirement occurred during 
2 part of World World IL, when the then War Department, in particu- 
lar, Was permitted under the First War Powers Act and an executive 
order to depart from the terms of the Procurement Division forms, 

But, here again, as illustrated by the War Department contract in 
issue in the 1950 Moorman decision, War Department contracts, in 
line with commercial and Government usage, also contained finality 
clauses 

And it is respectfully submitted that the repeated utilization of 
these clauses indicate that there has been a real need for them, that 
they have worked well, and that it is a credit to the ingenuity of the 
persons who worked them out to dispose of the legal controversies 
whieh would be time-consuming and expensive on fretual questions, 
wand on which an expert body such as the Appe: als Board has better 
knowledge than a court. 

Senator HENDRK 5: tia What about the question of cheeks and 
balances referred to by Mr. Justice Douglas? 

Mr. Putiuies. Mr. Justice Douglas confines his attacks solely to 
the contracting officer. Now, | would like to go in a little further in 
mv testimony to discuss the type of review, before going fully into that. 

Senator Henprickson. All right, you may proceed. I will not 
interrupt you again until you finish. 

Mr. Poitiers. | just meant, that 1 did have this preliminary data 
for you, sir 

Since there have not been any recent changes in the standard forms 
with respect to article 15, there are obviously a very large number of 
contracts now outstanding and in various stages of performance which 
contain article 15 provisions or, in some instances, similar finality 
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clauses in the job specifications which, of course, are incorporated as 
a part of the contract. 

The Department of Justice recommends against any legislation 
which would impair such provisions. 

In the first place—I think this will answer the question raised, 
sir——we do not think there is any apparent need for such legislation. 
[t seems quite possible that article 15 is already a one-way street open 
to the contractors, but not to the Government Under the language 
of this article, the decision of the contracting officer is final and con- 
clusive unless there is—and here I quote: 

A written appeal by the contractor within 30 days to the head of the department 
concerned or his duly authorized representative. es 

In short, it is the contractor, not the Government, which by the 
terms of article 15 is given the sole right of appeal. 

To whom does the appeal, apparently available only to the con- 
tractor, go? With respect to contracts let by the military, of course, 
there are vast quantities of those, such appeals are now presented to 
the Armed Services Board of Contract Appeals. There, unless there 
have been recent procedural changes of which | am not aware, a full 
presentation of the dispute is possible. 

The Department of Justice made a study of the organization and 
functions of the former War Department Board of Contract Appeals 
prior to its assimilation into the present Armed Services Contract 
Appeals Board, and that study enabled the Department to make the 
following statement to the Supreme Court in its brief in the 1950 
Moorman case: 

The War Department Board of Contract Appeals, to which the appeal fron 
the contracting officer's decision was taken, comprised lawvers, accountants, engi- 


1S 
neer officers, and others of long experience, who devoted their full time to the 
hearing of appeals. Over a period of vears, the handling of hundreds of cases en- 
abled the Board of Contract Appeals to develop a high degree of expertness in 
passing upon disputes arising under construction, and other Army proeurement, 
contracts. Familiarity thus obtained with the terminology used in the drafting 


of specifications and plans, and with the trade customs and usages, permitted 
uniformity and sureness in Interpretation Pursuant to the memorandum of the 
Secretary of War, which created it, and under its own regulations, the Board e1 


ploved procedures like those of other administrative tribunals—hearing evidence 
and oral argument from both sides, reading the briefs of the parties, maintaining 


records of its proceedings, and rendering its decisions in writing ¥ 

Senator Henprickson. May | interrupt vou at this point and just 
ask for the purpose of the record, whether the new board, that is 
under the unification, the Armed Services Board of Contract Appeals, 
has made any material change in its procedure over those which were 
established for the War Department Board of Contract Appeals? 

Mer. Potuures. We have not been able to ascertain that information 
definitely. [am advised that probably not, but | would not want to 
make a definite statement that they have not made some changes in 
their procedure of which Tam not aware. 

Senator Henprickson. It is your present opinion, | presume, that 
the basic practices are the same? 

Mr. Patuuies. Tam sure they would be, because this night of appeal 
has to be a very substantial right in all fairness to all parties. [am 
sure that that board still exists, and still conducts itself as it did in 
the past. 

Senator Henprickson, Thank you. 
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Mr. Puituies. We have not made a similar study of the General 
Services Administration which, I take it, would be the department 
concerned, with respect to the major proportion of contracts other 
than those let by the military 

Again all we have been able to do is to make informal inquiry. I 
have been told that there is an appeals board or panel of that agency 
and that it is similarly composed of experts like the Army Board. 
[ts members are as widely divorced from the business of letting and 
supervising the performance of contracts as is possible. 

In the light of these factors, the chance of an injustice being worked 
against any given contractor seems to us extremely remote. The 
effect of this bill, however, is to superimpose an additional level 
review More than that, since the Court of Claims utilizes the com- 
missioner svstem, the bill in reality calls for a third level advisory 
arbitrator in the person OF 7 Commissioner, and a fourth level final 
determination by the Court of Claims, with the further remote possi- 
bilitv, | would suppose, of a fifth review by the Supreme Court itself. 

We think, viewing the proposed legislation from this aspect that 
it is in derogation of sound principles of economy and efficiency in 
vrovernment 

We anticipate that its enactment would constitute an open invita- 
tion to a flood of litigation. With nothing for the contractor to lose 
and with the possibility of considerable gain, it is not difficult to foresee 
that private attorneys, perhaps working on a contingent-fee basis, 
will be quick to advise their contractor clients to avail themselves of 
the further levels of appeal thus opened up, whether or not they are 
particularly sanguine as to the outcome 

We think further that the proposal is inequitable and unfair to the 
Government in at least two respects. As | have already noted, article 
15 appears already to be something of a one-way street, in that the 
contractor is given the right to appeal under the terms of article 15 
to the head of the department concerned, whereas article 15 is com- 
pletely silent as to the Government’s right of appeal 

So that if 20 disputes involving questions of facts arise and are 
decided by the contracting officer during ar of a contract 
and the contractor seems unduly advantaged by the decision of two 
such disputes, but the Government appears to have been favered in 
the decision of two others, only the latter two rulings will be appealed 
and, if found to be erroneous, will be corrected 

The essence of the legislative proposal now before this committee 
is that the contractor is to be given three reviews, that ts, one before 
a contracting officer, a second before the head of the department 
concerned, and a third before the Court of Claims, while the Govern- 
ment has but one. ‘This is precisely contrary to the provisions of 
outstanding contracts, which the Government bargained for and 
probably has paid for 

When | speak ol three reviews for the contractor, | mean, of eourse, 
three separate determinations of disputed issues of fact. Of course 
if the contractor has not received that for which he contracted —that 

bona fide review by the head of the department concerned — he is 
entitled to redress in the courts. That is what the Wunderlich case 
stands for. ‘This has always been the law and the Wunderlich 
decision merely reaffirmed 
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The right to an appeal is a substantive one and cannot be rendered 
nugatory. If the head of the department concerned should merely 
act as a rubber stamp in approving the contracting officer's decision, 
that would be a breach of the contract or, in the terminology used by 
the Supreme Court in Wunderlich, a fraud upon the contractor. 

Similarly, if there is error in the decision so YrOSS as necessarily to 
imply bad faith, the fact that there is persuasive evidence that the 
decision could not have been made in vood faith, or in the honest 
exercise of judgment means again that the contractor has been de 
frauded of his contract rights and corrective action will be taken by 
the courts. ae 

| lay emphasis on these principles because it can be anticipated that 
some Claim of surprise may be raised by proponents of this legislation 
to the effect that although the contractors agreed and openly con- 
tracted to be bound by article 15, they had not thought it would be 
construed in the manner of the Wunderlich decision. 

There is no merit in such a contention. In the very first case to 
reach the Supreme Court in an issue of this sort, that of Avh/lerg 
v. United States (97 U.S. 398). decided in 1878. the Court had the 
following to say concerning the exercise by an agent of the Govern- 
ment of the power conferred upon him by the contract in question to 
make a final decision on a dispute relating to a question of fact: 

He 


e 
that is, this official 
discharged a duty imposed upon him by the mutual assent of the parties I hie 
terms by which the power was conferred and the duty imposed are clear and pre- 
cise, leaving no room for doubt as to the intention of the contracti part 
They seem to be susceptible of no other interpretation than that the action of thi 
Chiet Quartermaster, in the matter of listances, was intended to be eo: 
There is neither allegation nor proof of fraud or bad faith upon his part 
His action cannot, therefore be subjected to the revisorv power of the « irt 
Without doing violence to the plain words of the contract Indeed 
certain that the Government would | riven its a nt to anv eontra 
lid not confer upon One of its officers the authorityv in question Q7 | soa hU] 


That decision was in 1878, and we think it remains the law today. 

Senator Henprickson. Who wrote the opinion In that case? 

Mir. McGuire. Mr. Justice Harlan, Senator 

Mr. Putiuips. There have been nearly or perhaps more than a 
score of decisions by the Supreme Court since the Kihlberg case in 
IS78, which have discussed finality provisions in Government con 
tracts 1 will not burden the record by quoting excerpts from each 
of these cases, but from a review of them it clearly appears that thi 
most common formulation of the rule established by those decisions 
Is, as stated unanimously by the eight Justices participating in the 
1950 Moorman decision, that 


Findings of such a contractuall 1 rnated agent, even where emptloved |! 


one of the part 


will be 


as necessarily implied bad fait U.S. v. Moo 
it 


: ny 

The Wunderlich decision did not constitute a departure. Tt ts tru 
that the court said ‘fraud is in essence the exception” and again that 
the words “arbitrary, capricious” and ‘grossly erroneous” are not the 
“equivalent of fraud 
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But there is an additional sentence in the Wunderlich opinion which 
has perhaps been overlooked by some. It precedes the statement 
that fraud is in essence the exception, and reads: 

In Ripley v. United States (223 U. 8S. 695, 704), gross mistake implying bad 
faith is equated to ‘“‘fraud.”’ 

In other words, they are saying there that such gross mistake as 
will necessarily imply bad faith is the equivalent of fraud. And that 
is all that was said in the Kihlberg case, so that we have the same 
law applying from 1878 to date. 

The review contractually guaranteed by article 15 must be a bona 
fide one—if not the contractor has not received that for which he has 
contracted, and he has been defrauded of his mghts. 

Mr. Chairman, getting back to vour question about the dissenting 
opinions, in brief, the dissenting opinion of Mr. Justice Douglas con- 
fines itself to an attack on the contracting officer, but he thereby 
ignores the right of appeal which, as I have indicated, is the most 
essential feature of article 15, one which makes article 15 an extremely 
fair one. The article’s essential purpose, of course, is to obviate the 
necessity for expensive and time-consuming litigation over technical, 
factual disputes. 

Such litigation would clog the calendar of the Court of Claims, we 
feel sure. But the appeal provision also constitutes a guaranty, and 
I think that is why it 1s there, among other things, that the petty 
frictions which might arise between the contractor and the contracting 
officer in the course of everyday contracts while both are at the job. 
will not result in lasting discriminations against the contractor, be- 
cause they would be corrected when the case reaches the bead of the 
department concerned. 

If there is more to Mr. Justice Douglas’ dissent than an attack on 
the contracting officer—he never mentions a review; he just talks about 
the contracting officer, and this official, without paving attention to 
the head of the department—if there is more to his dissent than that, 
it constitutes an implication that it is against public policy to recog- 
nize contractual provisions such as this, despite the fact that they are 
recognized in England, and in the Federal courts, and all States except 
Indiana— there may be others that do not, but no annotation has 
shown them to exist, so we can say that almost every State recognizes 
them 

He implie s that it is against public polie v, and if the committee feels 
that that is true, then we respectfully suggest that the proposed legis- 
lation should not merely vitiate the rights established in this respect in 
Government contracts, rather, the Congress, in the exercise of 1ts un- 
doubted power, should declare such provisions unenforcible in any 
contract whether governmental or private, the enforcement of which 
depends upon an exercise of Federal authority. 

Turning to Mr. Justice Jackson's dissent, it appears primarily to 
inveigh against what he regards as a reading out of the exception of 
the words ‘‘such gross error as necessarily to imply bad faith.”’ 

As previously indicated, we do not so construe the decision. 

If there be doubt in the matter, however, some future decision wil 
afford clarification. If this cannot be awaited, we would not raise 
objections to a congressional declaration stating that those words 
“Such gross error as necessarily to imply bad faith,” still constitute 

part of the rule. 
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We would, however, be vigorously opposed to the employment in 
such a declaration of such words as ‘‘arbitrary’’ or ‘‘capricious. 

Aside from the indefinite nature of the standard which would be so 
established, we know from long experience that the Court of Claims 
would construe these terms to mean that it could substitute its 
judgment for that of the head of the department in any case it felt 
so inclined. 

If you use words like “arbitrary” and ‘capricious,’ which are 
completely devoid of substantive meaning and are indefinite in 
nature, it will constitute an open invitation to the Court of Claims 
to do what it has done, despite the fact that the rule of law was 
otherwise; that is, to substitute its judgment for that of the head of 
the department concerned in any case it felt so inclined. 

This is not what the Government has bargained for, with respect 
to existing contracts; it is not what it has paid for. 

And as to existing contracts the people of the United States, through 
their authorized representatives on the one hand and contracting 
enterprises on the other, have openly and validly agreed that there 
shall be an end to such factual disputes as may arise in the performance 
of their contracts. 

Article 15 puts a stop to such disputes when the head of the agency 
concerned has rendered his decision after a bona fide review. There 
are ample safeguards. 

We believe and urge that such agreements, which, of course, are 
contractual and not statutory, should not be made the subject of legis- 
lative impairment or nullification. 

Senator Henprickson. Thank you, Mr. Phillips. 

May I ask you one or two questions? 

Have you studied the draft proposal submitted by the Comptrolle: 
General’s department? 

Mr. Puitures. Not until Mr. Yates’ testimony. 

Senator Henprickson. You just heard it, then. You have not 
seen the manguage, even? 

Mr. Paitiips. I received a copy. 

Senator Henprickson. Here is a copy right here. Do you hav: 
it there? 

Mr. PuHiuurps. Yes. 

Senator Henprickson. It is on page 6 Do vou want to read that 
language now? I do not want to embarrass you by asking you your 
opinions on such short examination. 

Mr. Putuuies. Yes. Do you have a question? 

Senator Henprickson. You have the general proposal in mind, do 
you? 

Mr. Puiuurps. Yes. 

Senator Henprickson. Do you feel competent to make any com- 
ment on it for the benefit of the committee as a result of your examina- 
tion? 

Mr. Putuurps. Senator, as I have said, we are primarily concerned 
with our contractual rights with respect to contracts that are already 
in being. We believe that this is a matter which requires very careful 
study, and article 15 has worked well. 

There is a question on which there is a great deal to be said, prob- 
ably on both sides, as to future contract policies. The Department 
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of Justice is not a procurement agency, and does not regard itself as 
an authority 

Senator Henprickson. In brief, then, vou feel that the Kihlberg 
decision should stand without correction? 

Mr. Puitiips. It has been the law for 74 vears. 

Senator Henprickson. Without correction or modification? 

Mr. Potties. If it is properly understood. I point to that 
sentence Where they said that in Ripley against the United States 
they equated bad faith to fraud. So we don’t think that the rule has 
changed at all. 

l think Mr. Sweeney, who argued the Wunderlich case, would agree 
with that. 

Is that correct? 

Mr. Sweeney. That is right. 

Senator Henprickson. You do not agree, then, with Comptroller 
Yates’ observation that of the decisions which have been written, 
some of the decisions, hold that the legislative branch of the Govern- 
ment is invited to come in and settle this dispute in this question? 

Mr. Potties. The court has made that remark in a great number 
of cases. It is simply a pronouncement of the legal tenet or rule, 
that a is the law, and we have not the power to change it; it is up 
to the Congress to change it 

| re not regard that as a strong invitation. It is simply a state- 
ment of an existing fact. 

Senator Henprickson. Well, what do you say about that, Mr. 
Sweeney? 

Mr. Sweeney. If I could offer about two observations, it might be 
of some assistance 

Senator Henprickson. The Chair welcomes vou. 

Mir. Sweeney. There is going to be considerable discussion as to 
What the past law has been and what has been changed by the Wun- 
derlich decision. There also was a statement made that perhaps 1 
is a usurpation of power on the part of the contracting officer or the 
departments to insert clauses of this character 

I think if it be realized that these questions have been argued before 
the Supreme Court, and decided by it, it should obviate the necessity 
of this committee inquiring further into the matter. Thus in the 
Moorman case the court decided that in the absence of a specific 
provision or an act of Congress forbidding a contracting officer to 
put those clauses in the contract, he had the right to put them in, 
wnd thes should be enforced. 

Now, that was based upon an examination of the past cases, and 
that was the conclusion of the unanimous court in the Moorman case 

ln the Wunderlich case it was contended that the point the Gov- 
ernment was urging Was novel. And again there was an examination 
all of the past decisions, and a majority of the court concluded that 
there had been no change in the law, and what they were enforcing was 
the existing law. Even the dissenting opinion of Mr. Justice Douglas 
and Mr. Justice Reed does not sav that this opinion was changing the 
law but more or less indicated thev thought it should be changed. 

I mention this merely for the benefit of the committee 

There are arguments that can be made the other way. 


ol 





FINALITY CLAUSES IN GOVERNMENT CONTRACTS ya 

But the Supreme Court has passed upon both of these questions, 
and it might save the committee the trouble of weighing the argument 
as to Whether this effected a change in the law, or whether it did not. 

I think it will be conceded that when the Supreme Court has passed 
upon a disputed question, particularly where that involves its prior 
decisions, there remains no room for argument, and | think the 
committee is fortunate in having what otherwise might be a trouble 
some problem already decided for it by the outstanding court of the 
land 

Senator Henprickson. Thank vou. IT wanted to build as complete 
a record as | can so that I will have it before the committee when the 
full committee meets to study the matter, and I will have before them 
ever\ question that can be raised, 

Now, Mr. Phillips, in vour prepared statement vou made a state- 
ment as follows, on page 6: 


If the head of the department concerned should merely act as a rubber stat 


approving the contracting officer's decision, that would be a breach of co tra 

Well, who would determine such questions, as to whether or not 
there had been a breach of contract? 

Mr. Pinus. | take it the courts would. That is what Wunder 
lich says, that if the contractor pleads fraud—and we are entitled to 
have the issues put before us in the pleadings—-and proves fraud, then, 
of course, there would be relief given, and this break of contract is 
really a fraud on the contractor. 

Senator Henprickson. I understand your point. | was not quite 
clear 

We thank vou very much for your presentation. It should prov 
very helpful to the committee 

Our next witness is Mr. H. E. Foreman, of the Associated General 
Contractors of America, Ine., and | think he is accompanied by 
counsel 

Mir. Foreman. Yes, sir 

Senator Henprickson. All right, Mr. Foreman, you may proceed 
as you desire 


STATEMENTS OF H. E. FOREMAN, MANAGING DIRECTOR, THE 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., 
AND JOHN C. HAYES, COUNSEL FOR THE ASSOCIATED GENERAL 
CONTRACTORS OF AMERICA, INC., WASHINGTON, D. C. 


Mr. Foreman. Thank vou, sir. | have tried to boil my statement 
down, and | think we will save time by my sticking pretty closely 
to it, if vou don’t mind. 

Senator Henprickson. Proceed 

Mir. Foreman. My name is Herbert E. Foreman. | appear before 
vou as the managing director of the Associated General Contractors 
of America, Inc. We appear primarily before your committee to 
seek legislative relief from the interpretations of the “disputes clause” 
found in the standard Government contract form by the Supreme 
Court of the United States in the Wunderlich case, decided November 
26, 1951. 

This decision has had a disturbing effect throughout the entire 
membership of the vast construction industry 
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In appearing here today as the representative of an association 
whose membership is composed of over 6,000 general contractors, we 
are seeking to maintain and strengthen the high standards of skill, 
integrity, and responsibility to which our association is dedicated. 

In the Wunderlich case, the Supreme Court makes the following 
statement: 

Respondents were not compelled or coereed into making the contract. It was 
a voluntary undertaking on their part. As competent parties they have con- 
tracted for the settlement of disputes in an arbitral manner. 

This statement brings into focus a point on which we wish to dwell 
at considerable length. It indicates that the parties, in contracting 
with the Government, are dealing at arm’s length and are capable of 
adjusting the contract terms at will. Nothing can be farther from 
the truth. 

Neither party is at complete liberty to make such adjustments. 
That is, if we visualize the Government in an individual case to be an 
individual contracting officer, he is under instructions to follow 
standards developed by another tribunal representing the Govern- 
ment, that has prescribed these standards. This tribunal has shifted 
in character and personnel many times during the last 30 vears, 
originating by Executive order as the Interdepartmental Board of 
Contracts and Adjustments issued in 1921 and established under the 
Treasury Department, with representatives duly selected by all the 
departments, and promulgated its first drafts of standard conditions 
for the several types of contracts in 1926. 

The departments and agencies and their respective contracting 
officers were under instruction not to deviate therefrom, except after 
having made specific request upon the Board for permission to do so 
and having the same granted. 

Various reorganizations of the Government have since taken place 
and the Board, or at least its functions, appear to have been transferred 
to the Bureau of Federal Supply, of the Treasury Department, and 
since that time, at least in part, to the General Services Administration. 

Also, in the interim, two separate procurement acts have been 
passed, one being the Military Procurement Act of 1947, and the other 
the Federal Procurement Act of 1948. In each ease it preseribes the 
duty of promulgating the standards of procurement. 

This would seem to fix the respective authority, but the procedures 
for obtaining consideration for changes in established contract forms, 
even though this witness has in the past several years been officially 
requested to give advice, have been far from satisfactory. 

Atthis time, standard construction form of contract No. 23 is gen- 
erally in use and the departments are loath to make any substantial 
changes. Such being the case, either from the Government’ s side, or 
for the contractor individually, or even collectively, to work out satis- 
factory terms does not exist. 

The Supreme Court is correct that a contractor is not coe reed to 
accept the contract with the Government, except in those cases during 
the war where confiscation or requisition was sometimes suggested and 
was authorized should the war effort require. 

Sut in fulfilling the peacetime requirements for the Government, 
this industry regularly finds a substantial portion of its market 
amounting to several billions of dollars annually coming from the 
Federal Government sources 
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The industry is certain that the construction needs of the Govern- 
ment are best filled as a result of private contracts arrived at after ad- 
vertised competitive bidding and this association has encouraged 1 
members to bid upon and accept contracts in spite of unfair conditions 
of the contract. 

Contractors intend to give no agency of the Government so minded 
any excuse for endeavoring to undertake to do the work with its own 
forces. In the meantime, contractors through their association, have 
never rested in their endeavor to bring about rephrasing of the con- 
tract so as to establish the fundamental rights for which America 
stands. 

The following recites a record of some of those efforts: 

Our association for many vears has been keenly aware of the hazard 
its members were assuming in doing business with the Government, 
especially in view of the contract provisions contained in article 15 of 
the standard Government contract form. 

You have heard this article recited several times and I therefore 
will not read it. 

A continuing effort has been made to secure, by administrative 
action, a revision of the ‘“‘disputes clause’ to permit judiciary review 
of the questions arising under a contract. As early as 1924 the Inter- 
departmental Board of Contracts and Adjustments, created for the 
purpose of drafting a standard form of building and construction 
contract, tentatively adopted a form, and in article 21 included the 
right not only of the contracting officer to make final and conclusive 
decisions with the right of appeal to the head of the department or 
independent establishment, but also a provision was made for the 
review of such decisions. This was stated in the following language: 

His decision, when rendered, shall be final and conclusive and carried out by 
the parties as within the contemplation of this contract, unless within 30 days 
after such decision the contractor shall bring suit or give written notice to the 
head of the department or independent establishment of his intention to bring 
suit in court to determine his legal rights involved in such decision. 

The later drafts of the proposed standard form of Government 
contract retained the right of the contracting officer to make final and 
conclusive decisions, but eliminated the review clause. 

In 1932, it was my privilege to represent our association before the 
board and take specific exception to the language in the ‘dispute 

clause’? making the decision of the contracting officer and, upon appeal, 
the head of the department, final and conclusive on disputed questions 

f fact. This is evidenced by the follow ing excerpt appearing in the 
pinaien of the Interdepartmental Board of Contracts and Adjust- 
ments, dated November 18, 1932: 

At the time of the hearings on the proposed new public contract law, it was 
pointed out by the Associated General Contractors and others that this lar 
making the decision of the executive department final and conclusive on dis} 
questions of fact was unfair to the contractor who, by reason thereof, was unable 
to have reviewed unfair decisions made by the contracting officer and generally 
approved by the head of the department 


LuaAt 
1 


Krom the early thirties until the close of the Second World Wat 
various forms of emergency contracts were in use, each designed to 
meet the circumstances of the emergency. 

However, at no time was the circumstance, to which we are now 
objecting, remedied so as to give the contractor an opportunity of 
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review from the decision of the head of the department concerned 
| wish to point out here that there was no disposition to give serious 
consideration to proposals for change of the standard form of contract. 
It was always pointed out that we were in an emergency period and 
the contracts were of an emergency nature 

Senator Henprickson. Just a moment, Mr. Foreman. 

In that emergency period, was the provision the same as it is now? 

Mir. Foreman. Yes, it was. But during the depression with the 
PWA contracts and relief moneys and that sort of thing, then with the 
War conune on with its emergene\ contracts, there Was no disposition 
to listen to arguments to why these constituted bodies lookine to the 
amendment of the standard form 

I just wish to point out why there seems to be quite a lapse between 
1932 and when we picked up again in 1947 

Senator Henprickson. Thank vou very much 

\MIr. Foreman. By 1947 return had been made to the old standard 
forms in most tastances and our association again actively pressed 
for revision of the form. The records will show that in 1947 and 1948 
a number of presentations and personal appearances were made 
through the Office of the Director of Federal Supply of the Treasury 
Department 

In 1949, a revision of this form was developed by a committee com- 
posed of vovernmental officials set up Lo andy Isc the Director of Federal 
Supply. 

At the same time, there existed in the Office of the Federal Works 
Ageney, of which Gen. Philip Fleming was Administrator, a construc- 
tion industry advisory committee appointed from organizations repre- 
senting various groups tnterested in public-works construction and it 
was my privilege to represent the Associated General Contractors on 
this committee 

In September 1949, this committee was asked to study and comment 
upon this suggested revised standard construction contract. The 
advisory committee, ia turn, selected a subcommittee from within its 
membership composed of one representative each from the American 
Institute of Architects, American Society of Civil Kneineers, American 
Society of Mechanical Engineers, and the Associated General Contrac- 
tors of America. This witness, as a representative of the Associated 
General Contractors, was named as chairman of this subcommittee, 
and Mr. John C. Haves assisted the committee as counsel. 

Many meetings were held with the Government representatives 
serving on this committee. The industry's committee recommended 
that the ‘disputes Clause’ be revised as follows: 


Dispua \ll disputes, except as otherwise specifically provided in this 
mitract, arising under this contract shall be decided by the contracting officer 
ho shall reduce his decision to writing and mail or otherwise furnish a copy 
hereof to the contractor Within 30 davs thereafter, the contractor may appeal 
n writing to the head of the department concerned, and the decision in writing 
f such head or his duly authorized representative shall be final and conclusive 
pon the parties hereto, as to the progress al d execution of the work: Provided, 
! t contract or associated documents shall void the right of 
ther party to ti contract earrving the d spute before a eourt of competent 

Lic ) 


\t no time has it been possible to secure any substantial revision 
of the “clisputes clause” conferring authority on the contracting 
officer, subject to appeal to the head department, to make final and 
conclusive decisions on questions of faet 
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In the many conferences held with administrative groups repre- 
senting various departments, bureaus, and agencies, there have 
alwavs been one or two of the representatives who voiced the opinion 
that no revision should be made of the “disputes clause.” Asa result, 
no change has been made, notwithstanding the ever narrowing 
definition of the ‘disputes clause” by the courts. 

The latest draft of the “disputes clause’? that we have seen is that 
contained in a draft, dated October 18, 1951, going the rounds of the 
various departments and, while the construction industry advisory 
committee was terminated by the present Administrator of the Gen- 
eral Services Administration in December 1950, the above-described 
organizations and their representatives have held themselves availabl 
to be of service on an informal basis. By reason of this fact, we have 
been privileged to see this latest draft and = the “disputes” section 
contained therein reads as follows 

Senator HENDRICKSON. Just a moment 

In referring to this disputes clause which is going the rounds of 
various departments, what do vou mean that it is being passed from 
one department to the other? 

Mr. Foreman. It is being passed around It has not been put 
into effect. And I have a copy of it. [am simply pointing out that 
this latest draft now going the rounds makes no substantial chang: 
from what we have had all this time, in spite of all the efforts that 
have been made to correct this situation administratively. 

Senator Henprickson. | rather fear it will be a long time before it 
ORS the rounds completely 

Mir. Foreman. IT would not doubt that that would be true. 

Incidentally, in the redraft of what is to be the new standard Form 
23 this disputes article is designated as article 6. [It reads as follows 


Dispur Kxeept as otherwise specifically provided in this contract, a 
disputes concerning Questions of fact arising under this contract shall be decided 
by ‘the coutraecting officer who shall reduee his decision to writing and mail or 
otherwise furnish a COps thereof to the contractor 

Within 30 davs from the date of the receipt thereof, the contractor mav appeal 
ih writing to the head of the department eoncernmed, and the Gdecisiol mn writing 
of such head or his duly authorized representative shall be final and conclusive 
upon the parties hereto In the meantime, the contractor shall diligently proceed 
with the work as directed 


This demonstrates quite conclusively that legislative relief offers 
the only possibility of remedy. 

That there may be no question that the various contracting officers 
are barred from negotiating the contract terms at will is demonstrated 
by a letter attached hereto, from. the Director of Federal Supply in 
1947, relating to the edition of No. 23, stating that the contract form 
was mandatory, and the latest draft of a similar instruction contains 
similar language 

(The letter referred to is as follows: 


BUREAL EF FeDERAL SUPPLY 
Was! >. ¢ Oetot 
Circular Letter B-69 
I Lleads of Departments and Establishments 
From: Clifton E. Mack, Director, Bureau of Federal Supply 
Subject. Standard Contract Forms 
Use bv Executive agencies of certain standardized formes of invitations for bids 


truectious to bidders. contract bonds and purchase order has bee preseribed 
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by regulations approved by the Acting Secretary of the Treasury May 4, 1943, 
May 18, 1943, July 7, 1944, and August 25, 1944 (Code of Federal Regulations, 
title 41, part 11), »s follows: 

$11.4 Forms To Be Usep.—Except as otherwise authorized by law, by these 
regulations, by the Director, Bureau of Federal Supply under § 11.3, or by the 
instructions or directions contained in the forms themselves, the following standard 
forms shall be used without deviation by all departments and establishments in 
the Executive Branch of the Government, for or in connection with every formal 
contract of the kinds spec ified that may be entered into by them. 

(a) LeaskEs. * 

(b) CONSTRUCTION OR SUPPLY CONTRACTS. * * * 

c) CONSTRUCTION CONTRACTS 

1. U.S. Standard Form No. 23-Rev. approved by the Secretary of the Treasury, 
Revised April 3, 1942—for fixed-price contracts for the construction or repair of 
public buildings or works 

Mr. Foreman. The holding of the Supreme Court in the Wunderlich 
case has confirmed our worst fears as to the effect of the finality clause 
in the “‘disputes”’ section of the contract 

In past years, when the association has made arguments for a right 
of appeal in this article, we have frequently been met with the state- 
ment from Government officials that our fears were groundless; that 
in spite of anything that could be written into the contract of this 
nature, the court would nonetheless take cognizance of an injustice 
and afford the needed judicial remedy 

This latest decision, in our estimation, completely demolishes this 
position. We, therefore, present to the committee our plea that 
legislation be enacted to establish in unmistakeable terms this right 
of appeal. We believe that it is only fair that existing contracts and 
those arising out of contract which were in process at the time of the 
decision also be afforded such remedy or rehef 

At the beginning of the present session of this Congress, our associa- 
tion addressed the chairmen of the Judiciary Committees of the 
C — requesting legislation to embody the following principles: 

That any Government contract, regardless of the language of the 
wet itself, shall be subject to appeal to appropriate courts from 
rulings of the contracting officer or the head of the department both 
as fo matters of fact and law. 

2. That all existing contracts be modified accordingly. 

3. That any matters growing out of Government contracts, which 
were legally in process at the time of the decision, have their status 
renewed as of the date of such decision, and that = contract be 
construed in accordance with the principles set forth in 1 and 2. 

On behalf of general contractors we earnestly woh ted favorable 
consideration, and ask early action so that the remedy may be ac- 
ae a this session of Congress. 

Mr. John C. Haves, counsel for the association, will follow with 
more de ‘tails on the legal aspects of the questions involved. 

That concludes my section of the statement. 

Senator Henprickson. Thank vou very much, Mr. Foreman. 

| wonder if you want to comment on the proposed draft of the bill 
which was submitted by the Comptroller General's office? 

Mr. Foreman. The first | have seen of it was today. I will sav we 
have had conferences with the Comptroller General previous to the 
introduction of any legislation, and on the point that he was particu- 
larly determined about, namely, that the Comptroller General's office 
have a right of review, we certainly find no fault with that, just as long 
as there is still a court review at the end. 
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Senator Henprickson. | wonder if you would pass that to Mr. 
Haves so that he can study it while we are discussing one or two 
matters on which I have questions. 

The bill, S. 2487, as you have studied it, I take it, is qutie satis- 
factory to your association? 

Mr. Foreman. It certainly is broad. It embraces the principle 
quite adequately, I would say. I would not wish to comment upon 
its legal operation; I would rather have our counsel do that, as to how 
it would be codified, and that nature of things, as I would not feel 
competent to venture an opinion upon it. 

Also I was hopeful that there might be something done to afford 
some type of relief to those folks that do have contracts that thought 
they had some relief. 

Senator Henprickson. Have you studied the Chavez bill, 2432? 

Mr. Foreman. Yes, sir; I have read it, and again I make the 
observation that I am not sure I can comment adequately on the legal 
implications of it. It does embrace the subject, and it does make an 
attempt to give some type of relief to those contracts in process. 

We think it is ver ry substantially evident in that directoin. 

Senator Henprickson. I gathered from your remarks in referring 
to this emergency period, as you called it, that there was considerab le 
trouble during that period in respect to the application of article 15, 
or any counterpart thereof. 

Mr. Foreman. There has never been a time when there has not 
been difficulty with the finality of that particular clause. There was 
just no disposition to listen to anybody on the term basis. They 
were turned aside with, ‘Well, this is Just an emergency contract; 
we will have to wait until we get back to normal.”’ 

Senator Henprickson. Thank you, Mr. Foreman. 

Mr. Hayes, we will appreciate any clarification you can give this 
issue. 

Mr. Hayrs. The decision of the Supreme Court of the United 
States in the Wunderlich case, decided November 26, 1951, inter- 
preting the disputes clause found in the standard form Government 
contract, has caused widespread confusion and alarm throughout the 
vast construction industry. 

The majority opinion sets forth that the Supreme Court 

las consistently upheld the finality of the department head’s decision unless it was 
canted on fraud, alleged and proved 

The use of such words as “negligence,” “incompetence,” and 
“capriciousness,”’ the Court indicates, are merely elements of fraud. 
The Court defines fraud to mean 
conscious wrongdoing, an intention to cheat or be dishonest 

Mr. Justice Minton, in delivering the opinion of the Court, stated: 


The limitation upon this arbitral process is fraud, placed there by this Court 

the standard of fraud that we adhere to is too limited, that is a matter f 
(ongress 

Mr. Justice Douglas, joined by Mr. Justice Reed, sharply dissented 
from the majority opinion. In the dissenting opinion, it is stated: 


But the rule we announce has wide application and a devastating effect It 
iakes a tvrant out of everv contracting officer 
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This dissenting opinion went on to point out that the majority 
opinion gives the contracting officer a power of life or death over 
ae ite business; further, that the principle of checks and balances is 

it healthy one and that the right of appeal to a body independent of a 
aelioaas rsy affords the rightful protection. 

Mr. Douglas then went on to state: 

We should allow the Court of Claims, the agency close to these disputes, to 


reverse an official whose conduct is a uinly out of bounds whether he is fraudulent, 
perverse, captious, incompetent, or just palpably wrong. 


Mr. Justice Jackson, in a separate dissenting opinion, states: 


I think that we should adhere to the rule that where the decision of the contract- 
ing officer or de partme nt head shows “such gross mistake as necessarily to imply 
bad faith” , there is a judicial remedy even if it has its origin in overzeal for the 
department, asidiaente of the deciding official, misrepresentations—however 
innocent—by subordinates, prejudice against the contractor, or other causes 
that fall short of actual corruption. Men are more often bribed by their lovalties 
and ambitions than by money I still — ‘ve one should be allowed to have a 
judicial hearing before his business can be destroyed by administrative action, 
although this Court again thinks otherwise 

Both of these dissenting opinions emphasize that the power now 
conferred on a contracting officer, subject to appeal to the head of a 
department, agency, or bureau, to make final and binding decisions 
upon the parties should be eliminated from the standard -form Gov- 
ernment contract. 

Likewise, all provisions similar to the foregoing should be eliminated 
entirely from the spec ifications No citizen should be forced to stand 
helplessly by while his business can be destroyed by administrative 
action without recourse to the courts. 

The majority opinion, as well as the dissenting opinions, in the 
Wunderlich case, makes it salh-ovidend that it is grossly unfair to 
permit: an interested party to a contract, or an interested partys 
emplovee, to have the power and authority to make final and binding 
decisions 

The contracting officer, moreover, is placed in an unenviable 
position. He is called upon to be an impartial and unbiased judge. 
This is practically impossible of achievement, as the contracting 
officer is an employee of the Government and he is called upon to 
make a decision directly affecting the pocketbook of his employer 
The contracting officer should not be subjected to such a situation 

In many instances he has selected a government position as a career. 
His advancement in his chosen field depends upon his satisfying his 
employer. Under such circumstances, is it humanly possible for a 
contracting officer always to act impartially? 

We believe that the foregoing statements reflect, at least in part, 
the views of the United States Court of Claims. This assumption 
is based on the language of that court in the case of Penner Installation 
(Corporation Vv. The United States. decided April 3, 1950 The following 
are excerpts taken from that decision: 


It has been said Many times that findings of fact of a contracting officer, 
athirmed o1 appeal, are conclusive, unless the evidence shows he acted arbitrarily 
Or CAPTICLOUSLV OT that his decisions were so grosslv erroneous as to show bad faith 

Weare alwavs loath to sav that a governmental official has acted in bad faith. 
Indeed in the manv cases that have come before this court there have been but 

ery few instances in which we have found, or thought, that the contracting office 
was unfaithful to the Government Their fidelitv is bevond reproach. Bu 
ften happens that thev misconceive their function Faithful to the Govern- 
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ment they almost always are, but frequently they are lacking in impartiality 
And. vet, this is the duty the disputes clause of the contract art. 15) casts upon 
them 


It is a duty not easily to be discharged, we know. They are the Government’s 
representatives, charged with the duty of seeing the Government gets what it 
vargained for * * To ask the contracting officer to act impartially when 
ne must decide a dispute between the contractor and his emplover is l | qd 
uutting upon him a burden difficult to bear. And vet the contract requir 


This committee should note that the Wunderlich decision not orl 
denies the contractor the right of judicial review from contracting 
officers’ decisions, except where fraud is alleged and proved, but it 
likewise denies administrative review by independent Government 
agencies not involved to the dispute 

This is evidenced by the decision of the Federal distriet court for 
eastern Pennosvivania in the ease of Leeds rau Northrup Company \ 
he nited Sales, decided December 2¢; 1981. In this CuUse the Con- 
tractiag officer allowed certain cost items which were subsequently dis- 
approved Ly the General Accounting Office The court cited the 
Wunderlich case tm ifs decision in favor of the contractor The eourt 
potted oul that, while the powers of thre Comptroller (General are 
broad, barring the presence of fraud he has no right of review where 
the contract vests the final power ol decision in the contracting execu- 
tive department 

The position of the association Is: We heli Ve that any decision 


made by a contracting officer o1 head of a department, agency, o1 


bureau, should be subject to judicial review, in order to guarantee that 
such decision is re asonable, made with due regat lL to th rights of both 


t 


le contracting parties, and supported by the evidence upon which 


stilt hy decision Was by sed, 

Limiting the right of judicial review to decisions where the evidence 
{] 
i} 


shows that the contracting officer acted arbitrarily or CAPriclo isly or 


that his decision was grossly erroneous will neither safeguard the 


rizhts of the parties to the contraet nor insure that the decision will 


asonable 

Such limitation simply means that in order to secure judicial review 

must be charged that the contracting officer's decision was founded 
on his own whim or will and not on the evidence. 

In the case of United States v. Carmark (329 U.S. 230), deeided 
December 19, 1946, a definition of the word “arbitrarv’ and also of 
the word “capricious” appears ina footnote on page 243 of the decision. 
This footnote reads as follows 


Arbitrary’’ is defined by Funk & Wagnalls New Standard Dictionary of the 


Knglish Language 1944), as | : ’ without adequate determining 
rineipl ‘+ * * and by Webster’s New International Dictionary, 2d ed 
1945), as°°2. Fixed or arrived at through an exercise of will or by caprice, without 
nsideration or adjustment with reference to principles, circumstances, or 
significance, * * * decisive but unreasoned ie 
Capricious” is defined by Webster’s New International Dictionary, 2d ed 
1945), as “2. * * *: apt to change suddenly; freakish; whimsical; humor- 


some.’ Cf. For Film Corp. v. Trumbul BD. 7 F2d 715, 727); Puget Sound 
Power & L. Co. v. Public Utility Dis C. C. A., 9th, Wash 123 F2d 286, 290), 
vrit of certiorari denied in 315 U.S. 814, * , 

Corpus Juris, Volume 4, page 1476, defines the word “Arbitrary” as 
follows: 
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Arbitrary: Fixed or done capriciously or at pleasure; without adequate de- 
termining principle; not founded in the nature of things; nonrational; not done or 
acting according to reason or judgment; depending on the will alone; absolute in 
power, capricious; tyrannical; despotic. 

It has been our experience over a long period of vears that it is rarely 
true that a contracting officer is tyrannical or despotic. Yet, even 
before the Wunderlich decision, in order to secure judicial review of a 
contracting officer’s decision it was necessary to allege that his decision 
was grossly erroneous, capricious, or arbitrary. 

Now, under the Supreme Court’s decision in the Wunderlich case, 
it is necessary to allege and prove fraud before judicial review is 
permitted. ‘This situation floes not make for good public relations 
between contracting officers and the members of the general con- 
tracting industry. 

In the vast majority of cases we have found the basis of the dispute 

to be simply an honest difference of opinion that could readily and 
satisfactorily be adjusted by permitting judicial review of the con- 
tracting officer’s decision. In this way, and only in this way, can the 
rights of both the contracting parties be protected ‘and the reasonable- 
ness of the decision guaranteed, based solely upon the evidence in 
each case. This is the protection that the general contractor should 
have as a matter of right to insure that his business cannot be de- 
stroyed simply by administrative action. 

In concluding, we respectfully urge that this committee draft legis- 
lation that will grant the United States Court of Claims, and the 
United States district courts to the extent that they now exercise 
jurisdiction concurrent with the United States Court of Claims, juris- 
diction to hear, determine, and enter judgment against the United 
States on any claim in which the contractor shall seek a review of a 
decision on a disputed question between the United States and such 
contractor, made by an officer, board, or other representative of the 
United States under any contract entered into with the United States. 

If it shall be established to the satisfaction of the court that any 
decision by such officer of the United States is unjust, grossly errone- 
ous, or not supported by substantial evidence, the court should be 
authorized to award the contractor, notwithstanding such officer, 
board, or representative, the amount, if any, that would be due the 
contractor on the evidence presented to the court and in accordance 
with the principles and rules of law otherwise applicable to the claim; 
further, that any provision in any contract with the United States 
abridging the right of the parties to court review shall be null and 
void; and that contractors’ suits now pending in the courts, that have 
not been finally adjudicated, shall be safeguarded by the legislation 
as adopted. 

This legislation as finally adopted should interpose no bar to 
further administrative review by an agency of government wholly 
independent of the department, agency, or bureau involved in the 
dispute. Hence, there should be little or no "additional burden placed 
on the courts. 

That is the end of my statement, Mr. Chairman, but may I make 
one further comment? 

Senator Henprickson. Indeed vou may 

Mr. Hayes. Mr. Phillips in his statement referred to the case of 
Ripley versus the United States, and seemed to stress it. 
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In the Penner case that I referred to in my statement, they quote 
from the Ripley case, and here is the quote: 

But the very extent of the power and the conclusive character of the decision 
raised a corresponding duty that the agent’s judgment should be exercised—not 
capriciously or fraudulently, but reasonably and with due regard to the rights 
of both the contracting parties. 

In other words, the court indicates that the decision should be 
based upon reason and with due rights to both parties to the contract. 

Even that language was overruled by the Wunderlich case. 

Senator Hunprickson. Now, Mr. Hayes, you have before you the 
statement of the Assistant Comptroller General. If you will turn 
to page 6 thereof you will see a draft proposal which I assume is 
offered by the Assistant Comptroller General as a substitute for the 
bill we are here considering today. Would you care to make any 
comment upon that? 

Mr. Hayss. Yes, I would, Mr. Chairman. 

We have discussed this Wunderlich case with Mr. Yates and Mr 
Fisher, and the fact of the matter is he gave us copies of his statement 
just before testifying. 

1 regret that Mr. Yates and Mr. Fisher are not here, because I do 
not like to make a statement while they are not present. 

Senator Henprickson. That is perfectly all right; I will protect 
them. 

Mr. Hayes. That is fine. 

Mr. Yates in his statement, if you will recall, said that there was 
a growing practice for executive departments to include the power 
and authority to decide questions of law as well as questions of fact. 

When I saw his reference to the prohibition that no contracting 
officer or head of a department could make a final decision on a 
question of law, I said, ‘‘Well, now, do you mean then that you sub- 
scribe entirely to that they should have the question, making the 
final decision on a question of fact?” 

And he said, ‘‘No.” 

He said that that actually should be a new paragraph. He said, 
“There are two thoughts in there.” 

Senator Henpricxson. This is Mr. Yates’ statement? 

Mr. Hayes. Yes. And I think he more or less clarified that when 
you asked him pretty much the same question. 

It is my understanding that we are not too far apart on our belief 
or desire for the same type legislation. 

Senator Henprickson. I take it that you believe that by com- 
bining these two proposals in some fashion we can reach a happy 
solution? 

Mr. Hayes. Very definitely, Mr. Chairman. We advocate, and 
we feel that the more administrative review that you have, not only 
within a particular department, or bureau, but also by an independent 
agency, the better it will be, and the great majority of your cases will 
be disposed of in that manner 

We would welcome further administrative review. I think it is 
good government and good practice and good procedure. 

But even there we should continue on and we should be permitted 
our judicial review, whether it be the government or whether it be 
the contractor, it doesn’t make any difference. It has to cut both 
ways, Mr. Chairman. 
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Senator Henprickson. In other words, you disagree with Mr. 
Phillips’ statement? 

Mr. Haves. Thoroughly and in toto. 

Senator Henprickson. You do agree that article 15 appears 
already to be something of a one-way street? 

Mr. Hayes. 1 would not agree to that; no. 

Senator Henprickson. | took it from vour own formal paper that 
vou did. 

Mr. Hayes. Mr. Phillips said it was a one-way street in favor of the 
contractor, and vet in that Leeds versus Northrup case, IT cited in my 
statement, it cuts both ways. There is barred the Comptroller 
General from going into court to collect an overpayment to a con- 
tractor. 

Now, there is the other side of it. In other words, we want to take 
the position of being absolutely fair in urging legislation that will 
protect the rights of both Government and contractor. That is all 
we want, a judicial review, that we think every citizen is entitled to. 

We do not believe any interested party to a eontract should have 
the right of final decision 

Senator Henprickson. You are in disagreement with Mr. Phillips’ 
statement, then, in toto? 

Nir. Hayes. In toto, Mr. Chairman; ves 

Senator Hrnprickson. Afl right, thank vou very much, Mr. 
Haves. You have made a fine contribution here this morning. 

Mir. Hayes. Thank you, Mr. Chairman. 

Senator Henprickson. Our next witness is Mr. John W. Gaskins, 
attorney-at-law from the great city of Washington 


STATEMENT OF JOHN W. GASKINS, ATTORNEY, 
WASHINGTON, D. C. 


Mr. Gaskins. My name is John W. Gaskins. [T am a partner in 
the law firm of King & King of this city, which, in brief, made the 
appearance for Wunderlich in the Supreme Court in the case that we 
have under consideration 

| have no prepared statement, but 1 would like to supplement some 
of the remarks that have been made by other witnesses 

Senator Henprickson. You may proceed in your own carefully 
selected manner. 

Mr. Gaskins. I cannot agree with the statement of Mr. Phillips 
that the Wunderlich decision does not change the law as it has existed 
for many years. I think it very patently does so. The Ripley deci- 
sion which was rendered by the Supreme Court in 1911 specifically 
pointed out that contracting officers had to act not capriciously, but 
with due regard for the rights of all parties. The rule that is pre- 
scribed now in the Wunderlich decision is that there must be a con- 
scious wrongdoing and an intention to cheat or to be dishonest. 

Now, for all practical purposes, that places an insurmountable 
barrier before contractors today. They simply have no remedy in 
the Court of Claims on any question involving a question of fact on 
which there has been an administrative decision, and I would con- 
servatively estimate that probably 50 to 60 percent of the contro- 
versies that arise in the performance of Government contracts will 
turn directly on the facts as distinguished from the provisions of law 
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that might be applicable. They now have no forum to which they 
ean apply for rehet. The court remedies that have been available in 
the past have been predicated upon gross error, arbitrariness, or 
capriclousness, Where the Court of Claims has found that the 
decision of an administrative officer fell in either of these three cate- 
vories, it would set it aside. 

As I understand the position of the Associated General Contractors, 
they feel now that they should be given what in substance is a review 
de novo, in the Court of Claims or in any court of competent jurisdic- 
tion. 

There is precedent for such a de novo review. When the time came 
for the Congress to provide some means for reviewing the decisions 
of administrative officers in renegotiation cases, they vested the 
Tax Court with the authority to make a de novo review as appears 
in 50 United States Court of Claims A. P. section 1191 (e) (1). 

| believe that a de novo review should be had. | think it is funda- 
mentally wrong that a person who is interested in a matter should be 
made a judge and jury as to the propriety of his own acts. 

Just as though vou and | entered into a contract and [| made myself 
the judge, the final judge of all disputed questions of fact that might 
arise between us, | think that is fundamentally wrong. 

However, that has been elaborated upon at great length by others, 
and it needs no further elaboration by me. 

1 would like to discuss the context of the Chavez bill and the 
MeCarran bill 

Senator Henprickson. | would be very happy to have that in the 
record, 

Mr. Gaskins. The Chavez bil, as I understand it, that is, 2432, 
prescribes no standerds of review. That is, it does not say that the 
administrative decision will be set aside if it is arbitrary or capricious 
or Was Crroneous. 

Therefore, it would seem to me that in its present form, possibly 
this bill would permita de novo review of the decision of a contracting 


officer which | feel would be desirable. However, there is a limiting 
clause in the Chavez bill which, for all practical purposes, we say 
would deprive it of al] lis valve That clause reads as follow Se 

\ppea nder this s ion shall be taken within 90 davs from the date of not 
of the final decision of the contracting officer, or head of the departme or agency 
concerned 


Now, these large eoustruction projects which are let today fre- 
quently take from 2 to 3 vears to complete. And if a contractor were 
obliged to institute a suit within 90 days from the time of the decision 
that was rendered, it would only result in a multiplicity of actions, 
because there would be a number of such decisions from which he 
might find it hecessaryv to appeal. 

And in addition to that, he would have to be spending too much of 


his time litigatine when he should be devoting it to the completion of 


his work under the contract. 

| do not think that is a very realistic approach to the requirement 
that he expedite or expeditiously exercise his remedy. 

The Chavez bill, as does the MeCarran bill, also, relates to dis- 
puted questions of fact. Historically, we know that from time to 
time the Government does attempt to include in its contracts pro- 








34 FINALITY CLAUSES IN GOVERNMENT CONTRACTS 


visions which would give them the right not only to determine ques- 
tions of fact, but also questions of law. 

Mr. Yates told us about that this morning. It has happened in two 
cases, to my certain knowledge. One was the McShain case under 
the old PWA 51 form of contract, which covered all kinds of disputes. 

And it happened in the Moorman case where the protest claims 
and appeals clause was inserted in the specifications by the War 
Department. 

And in each of those cases the Supreme Court indicated that it was 
legal and proper, if the Government saw fit to do so, to include in a 
contract a provision which would permit a contracting officer to go 
beyond pure questions of fact in making his decisions. 

Now, in the present form it is not so provided. That is, the power 
of the contracting officer is restricted to decisions on questions of fact. 
But any day now—and contractors have no control over the situa- 
tion—the Government may again adopt a contract provision which 
would enable their contracting officers to decide questions of law. 

Therefore, if we eliminated the words “‘of fact”’ in both of these bills 
and made the bills apply to “questions arising out of the contract,” 
such language would be sufficiently broad to include both questions of 
law and questions of fact. 

With respect to the McCarran bill, I would make the same sug- 
gestion, and that is that the words ‘‘of fact’’ be eliminated, and I 
would make this further observation, for the consideration of the 
committee 

Senator Henprickson. Wait a moment. In line 7 you would 
simply throw out the words “Of fact’’? 

Mr. Gaskins. Yes, sir; just leave it out. 

Senator Henprickson. You would simply strike out the words ‘“‘of 
fact’’? 

Mr. Gaskins. Yes, and in the preamble, too. 

And in line 8 there is used the language “Shall be construed,”’ and 
it is used in this connection: 
of the department or agency of the United States concerned, or his representative, 
in a dispute involving a question of fact arising under such contract, shall be 
construed to limit judicial review of any such decision 
and so forth. 

[ offer the suggestion, sir, that possibly that may be prescribing a 
rule of decision which would place some doubt on the constitutionality 
of this relief 

As I understand it, Congress has the authority to create causes of 
action where none previously existed, to confer jurisdiction upon 
courts where they do not have it; to waive defenses that the Govern- 
ment might have, but I do not believe that the Congress has the right 
to tell the court how to decide a case. 

And I fear, sir, that language such as I have read—well, I have 
already quoted it. 

Senator Henprickson. Quote it again, so that we will be sure the 
record is abundantly clear. 

Mr. Gaskins (reading): 
in a dispute involving a question of fact arising under such contract, shall be 


construed to limit judicial review of any such decision only to cases 


and so forth. 
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I see some possibility, certainly if this legislation is opposed by the 
Department of Justice, that that might be a court issue in the future. 
And if it is possible to use language which would render that contest 
unnecessary, | would certainly be in favor of it. 

I would also suggest here the addition of a final clause to S. 2487, 
which, as presently drawn, does not contain any standards of review, 
somewhat as follows: 


And jurisdiction is hereby conferred upon the United States Court of Claims 
and upon the United States district courts to set aside such decision where it 
shall be established to the satisfaction of the court that such decision was arbitrary, 
or capricious, or grossly erroneous, or Was not supported by substantial evidence. 


That is not in conformity with my recommendation that there 
should be a de novo review, but such language would 1 think, ade- 
quately take care of the situation if the committee wanted to return 
to the state-of-the-law situation that existed prior to the Wunderlich 
decision and go no further. 

I would like to make this observation also, if I may: I do not believe 
that the granting of relief along the lines suggested would result in a 
flood of litigation. 

Senator Hrnprickson. I was going to ask you that question. 

Mr. Gaskins. No, sir; I do not believe that. From my experience 
with Government contractors generally—-and we have been engaged 
in that work exclusively for a long time—we find them to be a very 
responsible lot who are not anxious about litigating with the Govern 
ment and do so only as a last resort. 

Further, the procedures in the United States Court of Claims are 
very thorough. And for that reason they must necessarily be time- 
consuming. People are not interested in going to the trouble and 
expense of litigating unless they have a valid cause of action. And 
| feel there is no justification whatever for the assumption that the 
granting of relief will suddenly result in a flood of lawsuits in the Court 
of Claims. 

I would like to make one further statement with respect to Mr. 
Phillips’ testimony. He told of the very thorough quasi-judicial 
review which is afforded by the Armed Services Board of Contract 
Appeals. 

Well, it so happens that the War Department is responsible for 
letting only a portion of the contracts in which the United States is 
interested, and a very material part of all of the contracts are let by 
the Bureau of Reclamation, having to do with many of the big dams 
out West, the power projects, and things of that character. 

Now that, of course, is under the Department of Interior. And 
the Department of Interior has no formalized procedure for the hearing 
of appeals from decisions of the contracting officer. 

You may write a letter to the Department of Interior and they will 
consider the appeal on the basis of your letter. If vou want to talk 
to them personally, they will assign a lawver in the Solicitor’s Office to 
listen to what vou have to say. But the various steps described by 
\ir. Phillips do not exist as regards many of the departments which 
are now engaged in letting Government contracts. 

I think that about covers the remarks I have to make to you. 

Senator Henprickson. Mr. Gaskins, I want to thank vou on behalf 
of the committee. You have been very helpful, and I am sure that 
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vour observations will serve as a good guide to the committee as we 
undertake to find just what type of bill we should report. 

Mr. Gaskins. Thank vou very much, sir. 

Senator Henprickson. The next witness is Mr. O. R. MeGuire, an 
attorney in Washington, D.C. 

Mr, MeGuire, you may proceed as you see fit. 


STATEMENT OF O. R. McGUIRE, ATTORNEY, WASHINGTON, D. C. 


Mr. MeGurre. Mr. Chairman and members of the subcommittee, 
my name is O. R. MeGuire. I am a lawyer in private practice in 
Washington, D. C., but I appear here in my individual capacity as a 
citizen and taxpayer and not as an attorney for any person or cor- 
poration. 

! am a member of the bar of the Supreme Court of the United 
States, and of the United States Court of Claims, with law offices in 
the Southern Building at Fifteenth and H Streets NW. 

[ served for approximately 22 vears in the service of the United 
States during the period from 1918 to 1939, when my resignation 
became effective. At the time of my resignation | was counsel to 
the Comptroller General of the United States and was with the late 
Comptroller General McCarl during the entire period he held that 
office. 

l was an attormey in the office of the late Comptroller of the Treas- 
ury Warwick at the time the General Accounting office was established 
in 1921. 

During the entire period of some 22 years, I was a civil-service 
employee. During a considerable part of the 22 vears I held a dual 
position of special assistant to Attorneys General Daugherty, Stone, 
Sargeant, and Mitchell, for the trial of particular cases in various 
courts in various sections of the country, including the United States 
Court of Claims. 

Also, for approximately half of the period, or more, [ was a captain 
and then a major in the Finance Reserve Corps of the Army. I am 
the author of a manual of procedure under Government contracts, 
now in its fourth edition. This manual was published by the Fidelity 
& Deposit Co. of Maryland, and it has distributed more than an 
aggregate of 250,000 copies of the four editions among contractors, 
other businessmen, and agencies of the Federal Government. 


I mention these facts simply for the purpose of indicating that I 


have necessarily had more than a little experience with Government 
contracts, both in an administrative capacity and on both sides of the 
counsel table in the courts. 

It would be helpful, I believe, to the committee and to the Congress, 
to have in mind something of the background of the present Govern- 
ment contract form including the so-called disputes article, the inter- 
pretation, or misinterpretation, of which by the Supreme Court of 
the United States in the Wunderlich case has resulted in the bills 
before this committee and before the Judiciary Committee of the 
House of Representatives, all designed to change the rule recently 
stated by the Supreme Court in the Wunderlich case. 

lt will be remembered that when the Budget and Accounting Act 
of 1921 became effective, President Harding selected and appointed, 
by and with the advice and consent of the Senate, the late General 
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Dawes as Director of the Budget, and the late J. Raymond McCar!l 
as Comptroller General. 

General Dawes had had a vast experience in Government contract- 
ing and was, withal, a verv able man. Among the first tasks he set for 
himself to accomplish as Director of the Budget, was the revision and 
simplification, as well as the standardization, of the contract docu- 
ments for the several departments and establishments of the United 


States Government. 


He commenced that task by establishing a contract board under his 
immediate supervision, consisting of a representative from each of the 
principal purchasing and contracting agencies of the Government, and 
made his general counsel, the late Major Cushing, its chairman. 
This board also had the legal assistance of an able attorney, Mr 
Ameli, who was then a part of the Court of Claims Division of the 
Department of Justice, and who later became United States attorney 
for the Brooklyn or eastern district of New York. 

This board consisted of experienced men in Government-contract 
procedures. It consulted with business organizations whose members 
performed many contracts for the United States, ineluding Mr. 
Foreman and Mr. Foreman’s predecessor, Mr. Harding. 

The board collected and digested the Federal statutes pertaining to 
Government contracting procedures. It collected and digested the 
principal Federal-court decisions pertaining to Government contracts. 

Last, but not least, it collected and digested the principal Govern- 
ment contract stipulations which had grown up like Topsy over a 
period of more than a century. 

This work required a long period of time, both because of its volume 
and because the board members had their other duties to perform in 
their resp clive agencies Thev could meet or hy vee twice a month, 

At the time General Dawes beeame Vice President, some 4 vears 
later, the board was merely in the drafting stage on some of the con- 
tract documents 

Senator Hrenprickson. That was about the time he ran against the 
snag of the rules of the Senate, was it not? 

Mr. McGuire. That is right; shortly before. 

General Dawes was succeeded by General Lord, then retired, who 
had had long experience in the Quartermaster Corps of the Army be- 
fore he became Chief of Finance with the commencement of World 
War I. 

There have been few men more experienced in Government con- 
tracting procedurs than General Lord Shortly after he beeame 
Director of the Budget, he called upon ¢ ‘omptroller General MeCarl, 
the offices of both officials being then in the Treasury Building, and 
requested MeCarl to assign one of the attorneys in his office to thy 
board to assist in writing the contract documents. 

Mr. MeCarl assigned me to that task in about 1925, and I continued 
with the board until about 1933, when the functions of the board wer 
transferred to the Director of Procurement, formerly the General 
Supply Committee of the Treasury. 

lam one of the few surviving members of that board. In fact, I 
do not know now of any other surviving member, though there may be 
a few others. 

Sut during the pe ‘riod of mv se rvice, with the board meeting twace 
each month, we completed the drafting and revisions of the contract 
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forms. They were approved by the President, or by the Secretary of 
the Treasury, acting in his behalf, and were promulga ted for uniform 
use throughout the Government service, with positive instructions 
printed on the contract forms to all contracting officers that these 
forms were not to be changed in any particular unless and until the 
proposed change had been submitted to the board and previously 
approved by the board. 

There were many requests by contracting agencies during my serv- 
ice on the board for the approval of changes, but very few changes 
were made. 

Since the transfer of the functions of the board to the Director of 
Procurement—now the General Services Administration—practically, 
if not all, control over the integrity of the Government contract forms 
seems to have been lost, and the agencies make such substitutions and 
changes as they see fit, though most of the basic contract articles or 
stipulations have been continued in the Government contract forms. 
The principal changes have appeared as additions after additions to 
the forms, though some of them were made necessary by subsequent 
statutes enacted by the Congress. 

And you were told that now they are engaged in redrafting the 
forms. 

However, not a few of the changes in the forms and in more recent 
opinions by the Supreme Court interpreting such forms seem to have 
been based upon the theory that the United States Government acts 
in a sovereign capacity in contracting, and that its agents and repre- 
sentatives can do no wrong about which the contractors may be per- 
mitted to complain except to the contracting officer or the head of the 
ageney concerned whose decisions, however wrong, must be accepted 
by the contractors. 

That seemed to be the burden of Mr. Phillips’ testimony here this 
morning. 

This theory is entirely in error. The United States Government, 
as a contractor, does not occupy a sovereign capacity. 

In l’nited States v. Utah N & C Stage Company (199 U.S. 414), 
was said that the same principles of right and justice which maa 
between individuals should control in the construction and carrying 
out of contracts between the Government and individuals. 

Also, in SRA Ine. v. Minnesota (327 U.S. 558), it was said that, 
normally, contracts between the United States and others are con- 
strued as contracts between private parties. 

In Berry v. United States (294 U.S. 330, at p. 351), Chief Justice 
Hughes, speaking for the Court, stated that 

When the United States, with constitutional authority, makes contracts, it has 
rights and incurs responsibilities similar to those of individuals who are parties to 
such instruments. There is no difference, said the court, in United States v. Bank 
of the Metropolis (15 Pet. 377, 392), except that the United States cannot be sued 
without its consent. 

And then it cites cases. 

Continuing in the Berry case, the Chief Justice said: 

The fact that the United States may not be sued without its consent is a matter 
of procedure which does not affect the legal and binding character of its contracts. 
While the Congress is under no duty to provide remedies through the courts, the 
contractual obligation still exists and, despite infirmities of procedure, remains 
binding upon the conscience of the sovereign 
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Senator Henprickson. T take it that you are arguing there that 
when the Government enters into a contract it is engaging in an act of 
commerce, 

Mr. McGuire. That is right. It goes to the level of the person it 
is contracting to, as far as the law should be, and the fairness in inter- 
preting and applying the contract. 

The United States gave its consent to be sued on contracts when the 
act of February 24, 1855, as amended by the act of March 3, 1863, 
became law. 

That consent, and the United States Court of Claims thereby 
established, has existed for approximately a century, It may truly 
be said that this United States Court of Claims is a “tribunal informed 
by experience,” conce = laims within its jurisdiction—a characteri- 
zation freely applied | yy the Supreme Court of the United States to 
administrative tribunals created within the past few years, but never 
applied, so far as I know, by that court to the United States Court of 
Claims, though it has richly earned that characterization. 

In fact, as the committee well knows, by judicial decision of a 
majority of the Supreme Court in the Wunderlich case as recently as 
November 1951 that court. in effect. set at naught and abrogated 
and [ use those words advisedly—the greater part of the statutory 
jurisdiction of the Court of Claims in suits arising over Government 
contracts, and has largely nullified the purpose sought to be accom- 
plished by the standard forms of government contracts, both at a 
time when the Congress had demonstrated by the McCarran-Summers 
Administrative Procedures Act; to make an end of the uncontrolled 
administrative decisions 

But coming back for a moment to the standard form of Government 
contract drafted by the Contracts Board of the Budget Bureau in 
the 1920’s, both Generals Dawes and Lord knew, as the members of 
the Contract Board knew, the United States Government has the 
choice between the alternatives in its contracting of cither being fair 
and just with Government contractors, thereby making such contracts 
much desired and obtaining lowest possible prices, or treating con- 
tractors as harshly and arbitrarily as possible, using a usurped power 
of the Government in recent years to deny to contractors their rights 
to simple justice, thereby making Government contracts quite un- 
popular with higher prices from the comparatively few who will 
undertake to perform them 

Other evils have developed to which IT will later refer. 

The instructions given by Generals Dawes and Lord to the Contract 
Board were to make the forms as simple, concise, and as fair to both 
the Government and the contractor as it was possible to make them, 
in view of existing statutes and court decisions. 

I firmly believe that this end was substantially attained in the 
standard Government contract forms which were approved and 
issued for uniform use by the Government contracting agencies. 

Most certainly T know of no — where ~ ‘ontract Board 
included in such forms weasel words, or phrases, or clauses intended 
to place power in a hands of contrac ie officers ical their respective 
superiors to take from a contractor what was justly and fairly his 
rights, or, on the other hand to permit the contractor to obtain an 
advantage at the expense of the taxpavers of the Nation. 
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Disputes are certain to arise in the performance of contracts of 
size and importance. Performance of the contracts cannot be stopped 
for weeks and months while such disputes are being settled. 

The standard Government contract forms contemplate that per- 
formance of the contracts may go on, with an immediate or fairly 
early decision on the job with final decisions to rest with the agencies 
and tribunals established for law for the purpose of finally determin- 
ing such disputes, 

Hence, the Contract Board drafted, and there was approved, the 
disputes on April 15 which was under interpretation in the Wunder- 
lich case in the Supreme Court. And I will not take time to quote 
article 15 as it has been quoted previously. 

Now, it is quite true, as Mr. Foreman suggested that representa- 
tives of the business associations, including representatives of the 
Associated General Contractors, came before the board and urged 
us to change the language of that article 15. 

We declmed to do so, because we didn’t think it was necessary. 
As I shall point out later, we understood the law to be as declared 
by the courts from the begining, that an administrative’ decision, 
the contracting officer’s decision, could be reviewed for fraud and 
for gross mistake, or for the exercise of arbitrary action or dishonest 
decision. 

Senator Henprickson. Mr. MeGuire, do you know of any case, 
or have you ever heard of any case where a contract or a contract 
form between individuals or private corporations was excluded from 
judicial review? 

Mr. MeGutrre. Mr. Chairman, at one time when I had more 
energy and when I was younger [ wrote an article for the Illinois 
Law Quarterly in which I attacked in this article very seriously this 
point. And [I may say that the Department of Justice did me the 
honor of printing it and using it in some instances. 

Therein I pomted out that there was no instance that I knew of 
and I did not believe it was legal, for two parties to the contract to 
appoint one or the other to decide all of the disputes that arose under 
that contract whether of law or fact or both law and fact. 

Senator Henprickson. An individual or private corporation can 
always get into a court of justice, can it not? 

Mr. MeGutre. Surely. And a court would not uphold that kind 
of a decision between private parties. And to indicate that the con- 
tractor consents to the contracting officer being made the arbiter, 
subject to appeal to the head of the department, is to overlook what 
I have stated here, and what Mr. Foreman stated, that really the 
contractor has no election over the terms of the contract. 

Bear in mind, considering this article of the conteaet, that the eon- 
tracting officer who is to decide the dispute in the first instance, may 
or may net havi any first-hand knowledge of the facts im the case. 

If he personally supervises the work, he may knew the facts. If he 
does ot personally Sipervise it, he has to depend 1 pon lis subocdinate 
spectors on the job for the facts. 

In event of appeal, the head of the department rarely ever knows 
anything about the facts of the case except as reported to him by the 


contracting officer, and the heads of all departments and agencies I 
know anything about are far too busy to take the time to personally 


mnvestigatl the faets 
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The administrative review is worth very little except in a few of the 
agencies Where the head of the agency has established boards of three 

‘more subordinates to give the contractor an oral hearing and other- 
wise to take testimony and consider briefs submitted by the contractor. 

The imposition of a second or third administrative review by another 
Government ageney, such as the General Accounting Office, on the 
facts would only worsen prese nt conditions, 

Though I do believe that the Comptroller General should continue 

have the authority which he has exercised before the Wunderlich 
case of reviewing the contract payments under the law. 

Senator Henprickson, At this point, may [ interrupt to ask vou 
whether you have studied the draft proposal or substitute which was 
submiited here this morning by the Assistant Comptroller General? 

Mr. McGuire. No, | have not studied that particular draft, but 
I have been familiar with the arguments for many vears. In fact, I 
have made some of the arguments up here on behalf of the General 
Accounting Office to the Congress. And I believe that the review 
should be limited of the General Accounting Office on these particular 
kinds of questions, to questions of law, because the General Accounting 
Office has even less organization than the head of the Department to 
make de novo an investigation of the facts. 

He must, and does, relv upon the facts and for the dormg by the 
administrative officers concerned, whose actions are unquestioned and 
unchallenged by the contr etor, 

But I think the Cor npirolle General can take care of any situation 
from an audit standpotat, or from the standpotat of settlmg claims 
for that matter, if he will ei the facts, unless, of course, there is 
fraud, or just gross mistake that is reported to him by the adminis- 
trative officer 

There is no need to duplicate that. 

Senator Hexprickson. Let me be sure T understood you clearly. 
You are saving m effect, then, that the proposal bemg submitted 
unnecessary? 

Mr. McGuire. No, Ido not understand him to say that. I under- 
stood Mr. Taio to say that if the review 

Senator Hinprickson. Tam speaking of your observations, not his. 

Mr. McGuire. No, I am in substantial agreement with what he 
stated, 

Senator Henprickson. Oh, vou are; all right. 

Mr. McGuire. But I do not believe he si review the facts 
and I do not believe that he claims that his office should review the 
facts. 

Senator Henprickson. I see, 

Mr. McGuire. Upon that understanding, I agree with that, but 
not anvthing further 

Senator Henprickson. All right, thank vou, sir. 

Mr. McGuire. For many vears, in fact, until quite recently, the 
contractor could always obtain a judicial review in ieee Court of 

—— of wn decision made by the contracting officer by the head 
of the department or agency or by a board representing such ageney 
ai ided the contractor could show actual fraud, or such gross mistake, 
bias, or prejudice in the decision that the said court could reasonably 
presume fraud, generally referred to as fraud in law. 
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We knew that rule of decision when we drafted article 15, and we 
knew that it was grounded in the decisions of the courts extending 
back for many, many vears. 

And I certainly had no idea that it would be abrogated and set aside 
as I claim was done by the Supreme Court in the Wunderlich case. 

In the Wunderlich case a majority of six of the Supreme Court of 
the United States established a new rule, as the minority points os in 
their two opinions, a rule requiring the contractor to allege in his 
petition and prove conscious wrongdoing, and intention to cheat or be 
dishonest. 

In other words, the impossible burden has been placed on the 
contractor, after nearly a century since the United States Court of 
Claims was established, of proving a fraudulent, cheating, and dis- 
honest mind on the part of the contracting officer, or the head of the 
agency before the Court of Claims may be permitted to review such 
an administrative decision and reverse it. Any such impossible re- 
apne ment constitutes, in effect, the judicial repeal of the statutes of 
the Congress providing for many years that the Court of Claims 
oadd have jurisdiction over suits arising out of contracts with the 
United States, not over some suits and not others arising under or 
out of such contracts, but over all such suits regardless of the admin- 
istrative actions taken in the matter. 

That is the Federal statute; there is no limitation in it. 
Furthermore, the Wunderlich case the intent of the wrongdoer 
the contracting officer or the head of the department, and not the 
extent of the wrong the criteria on which the jurisdiction of the 
Court of Claims must rest. That is the only way you can read that 

decision. 

have stated that the rule followed by the United States Court of 
Claims, until recently, is hoary with age of reviewing administrative 
decisions under contracts Where it could be shown that such decisions 
were a fraud on the contractor, or so grossly erroneous, biased 
prejudiced, that fraud might be presumed. 

One of the very earliest cases as to the finality of the decision of a 
representative of the United States under a Government contract is 
that of Kihlberg against the United States, in 1878, where the contract 
for the wagon transportation of Army supplies in the West provided 
that the chief quartermaster of the district of New Mexico should 
ascertain and fix the distances over which the supplies were hauled. 

He did so, and the contractor disagreed. In a suit in the Court of 

Claims, affirmed by the Supreme Court, the contractor lost. 

The Supre me Court stated, as to the decision of the chief quarter- 
master, that the 


Difference between his estimate and the distances by airline, or by road, usually 


traveled, is not so material as to justify the inference that he did not exercise the 
authority given him with an honest purpose to carry out the real intention of the 
parties, as collected from their agreement 


and further said: 


It is sufficient that the parties expressly agreed that distances should be ascer- 
ained and fixed by the chief quartermaster and in the absence fraud or such 
gross mistake as would necessarily imply bad faith 
ry ° r . 

That was a ground in the Wunderlich case- 


or a failure to exercise an honest judgment in the premises, his action in the 
premises is conclusive upon the appellant as well as upon the Government. The 
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contractor being free from ambiguity, no exposition is allowable contrary to the 
express words of the instrument. 

[It does appear, however, in the recital of facts by the Supreme 
Court itself, that the distances fixed by the chief quartermaster were 
less than the airline route or the route usually traveled; to that extent, 
at least, the decision was wrong, and the contractor had to haul the 
coods the excess distances for nothing. 

[In any event, the Court did admit that if there had been a fraud 
in the decision or such gross mistake as to imply bad faith, or the 
lack of exercise of an honest judgment, the decision of the chief 
quartermaster would not stand—grounds for review of the decision 
stated in 1878, which a majority of the same court repudiated in 
1951, three-quarters of a century later, except for fraud, and that 
must now be established as actual, conscious fraud. 

The authority to contract in 1951 was not greater than that au- 
thority in 1878. The statutory law has not changed in this respect 
in the meanwhile. 

Moreover, the now rejected grounds for review of the administrative 
decisions for such gross mistake as would necessarily imply bad faith, 
or for a failure to exercise an honest judgment, has been repeated 
literally hundreds of times in the courts during the past 75 vears. 

Now, the Ripley case was referred to. In Ripley v. United 
States (2283 U.S. 695), the contract provided that blocks were to be 
laid on a jetty when 
in the judgment in charge the core of the jetty had sufficiently settled for that 
purpose. 

It was claimed by the contractor and the Court of Claims found 
as a fact that the Government officer refused to permit the laying 
of the blocks when the jetty had sufficiently settled. 

In affirming the judgment of the Court of Claims for its excess 
costs to the contractor for such delays, the Supreme Court of the 
United States stated that 

Until the agent determined that the core had settled, the contractor had no 
right to do this part of the work. No matter now long the delay or how great the 
lamage, he was entitled to no relief unless it appeared that the refusal was 

sult of ‘‘fraud or such gross mistake as would imply fraud 

In other words, the court said that relief could be obtained if the 
decision was the result of fraud or such gross mistake as would imply 
fraud. 

And it went ahead to the provision which Mr. Haves referred to, 
that in the performance of the duty of making the decision an admin- 
istrative officer of the Government must realize and regard the rights 
of both parties to the contract. Those points are not referred to in 
the Wunderlich ease. 

But the very extent of the power and the conelusive character of his decision 
raised a corresponding duty that the agent’s judgment should be exercised not 
capriciousiv or fraudulently, but reasonably with due regards to the rights of 
both the contracting parties. The finding by the court that the inspector's 
refusal was a gross mistake and an act of bad faith necessarily, therefore, leads to 
he conelusion that the contraetor was entitled to recover the damages caused 
thereby. 

Mr. Justice Lamar who wrote the unanimous opinion of the Supreme 
Court of the United States in this case of Ripley against United States 
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was, as this committee knows, once a Senator of the United States, 
and later Secretary of the Interior. 

Mr. Justice Harlan who wrote the previous unanimous opinion for 
the same Court in Kihlberg versus United States, is generally regarded 
as having been one of the legal giants on that Court. Both of them 
were indeed distinguished jurists, and both recognized that the deci- 
sion of an administrative officer under a government contract could 
be reviewed and set aside by the United States Court of Claims on 
the ground of fraud or such gross mistake as would imply fraud. 

Mr. Justice Harlan included as a third ground the failure to exercise 
an honest judgment in the premises. 

Mr. Justice Lamar held for the Court in the Ripley case in 1911 that 
a gross mistake was an act of bad faith necessarily resulting in setting 
aside the conclusion of such officer. 

The rule was restated by Mr. Justice Harland in his unanimous 
opinion for the Supreme Court in \Jartinsburg and P. R. Company v. 
Marsh (14 U.S. 549 

Now, in two eases, United States v. Mason Hangar Company and 
United States v. Northeastern Construction Company (260 U. oo. aed, 
340), the Supreme Court again repeated the language in all of these 
previous cases. There the ae stood when the Contract Board 
took up duties to draft article 15, and we think we were entirely correct 
in believing and advising paiienanie ‘n who came before the board that 
any decision of an administrative officer under that article 

Senator Henprickson. What was the citation of the Ripley case? 

Mr. MeGuire. The Ripley case is 223 U.S., page 695. 

In the cases of United State sv. Maso? Hangar Company and United 
States v. Northeastern Construction Company, the eontract provided 
that the contracting officer should determine the items of cost under 
cost-plus contracts and that his decision “should govern.” He had 
made the determinations, the payments had been made in accordance 
therewith, such payments thereafter had been withheld from the 
eontractors upen direction of the accounting officers of the United 
States, and upon suit in the Court of Claims, the court had entered 
judgments for the amounts respectively withheld from the contractors 

The United States appealed and the Supreme Court affirmed the 
judgments of the Court of Claims, saving: 

We have decided that the parties to the contract can so provide, and that the 


decision of the officer is conelusive upon the parties 


The situation stood that way when United States v. Callahan Walker 
Construction Company (317 U.S. 56) was decided in 1942, with the 
contracting officer, subject to administrative appeal, deciding ques- 
tions of fact and the decisions being reviewable in the United States 
Court of Claims for fraud, such gross mistake as to umply fraud, or 
the failure to exercise an honest judgment—the latter apparently 
including bias or prejudice o of the officer making the decision. 

There was involved in this Callahan Walker case the same article 
15 that was involved in the Wunderlich case, but the contractor had 
submitted no appeal to the head of the agency conce me “cl. 

The court held that what might constitute an equitable adjustment 
of the price fer extra work in the case constituted a question of fact 
and that the only avenue for relief was by appeal from the contracting 
officer to the head of the department concerned, and not to the Court 
of Claims 
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If this ease be considered as holding that a contractor must exhaust 
his administrative remedy of appeal to the head of the agency from 
a decision of the contracting officer there is no quarrel with it; but if 
it be held as determining that a claim for an equitable adjustment. is 
a question of law, and it is finally ascertainable by the head of the 
department concerned, then we do have a very great quarrel with 
the case. 

In that respect, it would certainly head off any suits in the Court 
of Claims involving disputes at least, 

Then in United States v. Moorman (338 U.S. 457, decided ta 1950 
it is stated in a footnote thereto that without oral argument in ( nited 
States v. MeShain (308 U.S. 512), a per curiam opinion reversed the 
Court of Claims wherein the Solicitor General had urged that the 
said MeShato case was the 
culmination of a recent tendency in the Court of Claims to whittle away thi 
authority of designated officers of the United States to make final decisions under 
contracts 

The opinion in this MeShain case of the Court of Claims ts reported 
in SS Court of Claims 284, 299. The reversal was to an item of 
approximatels $1,800 allowed by the Court of Claims as the difference 
between the cost of earth fill aod the more expensive gravel fill the 
contractor was required Lo place under a certain concrete slab, 

It was never even claimed by the co itraetlag officer that the con- 
tract specificatio is required gravel fill under this particular concrete 
and any decision of the contracting officer that the contractor should 
not be paid for the extra cost was either so grossly erroneous as to 
imply fraud, or it was a failure to exercise an honest judgment within 
the rule stated in the IS78 Kihlberg case and in the 1911 Ripley case. 

Most certainly any statement by the Solicitor General simply is not 
true that the rule applied by the Court of Claims in the MeShain case 
was a “culmination of a recent tendency” of that court to “whittle 
away the authority of designated officers of the United States to make 
final decisions under contracts.” 

Because, as | have shown here, since 1878 in the Kihlberg case, there 
were at least three grounds for review of administrative decisions under 
Government contracts, and they were the principal ones. 

Both the Supreme Court of the United States and the Solicitor 
General in the MeShain case were certainly chargeable with notice of 
the fact that at least since 1911, or for some 40 years, at least, the rule 
applied in the Ripley case had been that no decision of a contracting 
officer or his superior was a final decision on the facts which was the 
result of fraud or such gross mistake as would imply had faith. And, 
when such an officer exercised his discretion without due regard to the 
rights of both the contracting parties. 

Last, but not least, both the Supreme Court and the Solicitor 
General knew that the Administrative Procedure Act has recently 
become law, after along struggle commenced in 1928 by the late Senator 
George Norris, when he introduced one of the first, if not the first, 
administrative procedure bills in the Senate, and made a speech on the 
floor of that body in support thereof, designed to confer on the courts 
the jurisdiction and authority to bring under review and reversal a 
host of administrative decisions of many agencies of Government when 
such decisions were not supported by substantial evidence. 
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Yet the McShain case was disposed of without oral argument in 
the per curiam opinion. 

True it is, that the MeCarran-Summers Administrative Procedures 
Act does not apply to the United States Court of Claims. It is 
equally true that there is nothing in that act which would warrant 
the present Supreme Court of the United States in ignoring the rule 
former Justices had formulated and stated in 1878 and reiterated in 
the Ripley and other cases and to bring about totalitarian absolutism 
in Government contract cases to an extent at least as great as applied 
to many administrative decisions before the enactment of the Me- 
Carran-Summers Act. 

Moreover many of the agencies to which said act applies, the 
MeCarran-Summers Act, were then operating under statutes giving 
the decision for such agencies final and conclusive effect to questions 
of law and not subjecting them to judicial review. No such statute 
then or now applies to the judicial reviews in the United States Court 
of Claims 

In the body of the opinion in the Moorman case decided in 1950, 
Mr. Justice Black, writing for the Court, again does the Solicitor 
General the distinct honor of quoting from his brief in the opinion, 
as follows: 


in petitioning for certiorari the Solicitor General represented that this decision 


plus previous ones of the Court of Claims had ‘‘weakened and narrowed the 
effectiveness of the weil-established policy of the Government to settle without 
expensive litigation, disputes arising out of contracts’; and that the total effect 
of the decisions was to add “further doubt and confusion to the authority of 
designated officers of the United States to make final decisions under Govern- 
ment contracts.’ We granted certiorari. 


Now, with respect to the alleged ‘expensive litigation’? mentioned 
by the Solicitor General, the Court of Claims was established by the 
Congress in 1855 and has been continued to this date for the specific 
purpose of handling litigation against the United States, including 
litigation under government contracts. 

The Congress has also established and maintained an entire division 
of the Department of Justice staffed by an Assistant Attorney General 
and a corps of employee-attorneys for that purpose. 

Justice and fair dealings with the citizens of the United States on 
the part of its government are not something to be measured by its 
cost in dollars. We have never in this country weighed the scales of 
justice with dollars. 

As I stated at the outset, it is most expensive to the United States 
Government not to permit citizens, whether they be contractors or 
others, to obtain justice in the courts; to attempt to rob contractors 
by compelling them to do work not provided by their contracts and 
then denying them pay for it as in the MeShain case, or as in the 
Ripley case. 

This fact was not only known to Generals Dawes and Lord, who were 
officially responsible for the standard government forms of contracts, 
but is known to every experienced purchasing and contracting officer, 
either within or without the Government service. 

This factor is important because the contractors are faced with 
three alternatives: 

1. Not to bid or contract at all with the United States—and some 
of them don’t. 
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Live in constant dread that if they do bid and contract they 
may go into bankruptey, or at least lose their accumulated capital 
reserves by some decision—it is mentioned in the Moorman case that 
that cost the contractor something like $150,000. 

3. Bid high and include in their bids sufficient amounts for unfore- 
seen contingencies to compensate them for any unjust and unfair 
decisions to their prejudice. 

If alternate No. 1 is followed, the competition for the contract is 
reduced by the number of contractors who refuse to bid, with resulting 
higher costs to the Government. 

If alternate No. 3 is followed, then the cost is otherwise higher and 
may be much higher than it should be to cover just such situations 
as arose ta the MeShaim, Wuaderlich, Moorman, aad Ripley cases 

Now, 10 the Moorman case the facts stated by Mer. Justice Blaek 
n his opinion are much abbreviated. Such few facts as he does recite 
fail to properly present the case. 

The Court of Claims findings of fact and opinion are stated in 
113 Court of Claims 159, 182, and all five judges concurred in the 
opinion, There were two issues before the contracting officer. One 
was Whether a roadway was outside of the limits of an aircraft assembly 
plant Moorman was to grade, and the other was whether an aircraft 
taxiway Was also outside of such limits of the plant. The contracting 
officer decided that nevertheless the coatractor was required by the 
contract to perform both pieces of work and paid him at the lower 
rate for grading taside the assembly plant for domme, it 

The contractor appealed to the Secretary of War, who referred the 
appeal to his Claims and Appeals Board and that Board reversed the 
contracting officer as to the roadway, but affirmed his decision as to 
the taxiway 

As the COOtractor Was paid the higher rate fo eradimg the roadway, 
that issue was not before the court. 

Now, it Is not open to doubt or controversy that the taxiway Was 
not only outside of the site for the aircraft assembly plant the con 
tractor Was to grade, but was, ia fact, on the site of an adjoin or 
Midwest air depot, the two sites being separated by a wire fence at 
the time of Moorman’s biddiag aad contracting 

It was conceded in the Court of Claims by counsel for the Govern- 
ment that the contractor was not furnished with any drawings at the 
tume of bidding and contracting, that the contractor would have to 
construct this taxiway on the Midwest air depot grounds, but had 
he been so advised, no doubt the over-all grading price would have 
been much higher than 24 cents a cubic yard for grading the assembly 
plant site. 

And that was due to the fact that the taxiway site had many more 
stones on it than the assembly plant site, and he had to blast and 
remove those rocks before he could build the taxiway. 

The facts are very involved, too long for me to recite. But it seems 
certain that the Court of Claims was following the decisions or the rule 
that it had been following for a great many vears in holding that that 
decision was so grossly erroneous or arbitrary or capricious that it 
should be set aside. 

He was not establishing any new rule; he was not limiting the au- 
thority of the contracting officer. 
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It is recommended that the committee give careful study to the 
findings of fact and the opinion of the Court of Claims in that case 
in which it found that the contractor should be paid an additional 
amount of $105,502.17 for his excess costs, plus reasonable profit and 
overhead for the grading of the taxiway. 

Under the Supreme Court’s opinion, the contractor has to bear all of 
these excess costs. 

It seems to me, as apparently it did to the Court of Claims, that the 
action of the War Department Board of Contract Appeals cannot be 
reconciled in reversing the contracting officers decision denying thi 
excess costs of the roadway outside of the limits of the assembly 
plant and in not reversing the contracting officer as to the taxiway 
also outside such Iimits. 

Further, it would seem that the administrative decision that the 
contractor should not receive his excess costs of constructing the 
taxiway was so grossly erroneous that fraud might be presumed or so 
mistaken that there was not an honest judgment—this being one of 
its grounds or review stated in the Ripley case. 

In any event, it is my vaiinn that the taxpavers of the United 
States will have to pay many times over the loss in the Moorman 
case, the facts concerning which are no doubt known to the contracting 
fraternity throughout the United States. 

Finally, it will be noted that Justice Black m the Moorman case 
quoted with approval from prior cases in that court that administra- 
tive decisions of contracting officers and their superiors could be 
impeached for “such gross mistakes as necessarily implied bad faith’ 
but he gave no effect whatever to such words. He relied princi- 
pally on the terms of the specifications, paragraph 2-16, that the con- 
tracting officer had the authority to determine whether work was 
within the terms of the specifications. 

On this point the Court of Claims correctly stated the position of 
the Budget Bureau Contract Board that 

Paragraph 2-16 is entitied “Claims, protests, and appeals’? and is primarily a 
procedural provision mtended to provide an orderly method for carrving out the 
provisions and purposes of article 15 of the standard form of contract. Such a 
paragraph in the “General provisions” of the specifications had itself come to be 
standard provision, and, as we pointed out in the Pfotzer case (111 Court of 
C‘jaims 184), the fact that the specifications which are intended to delineate the 
work to be done and the procedures to be followed, are made a part of the con- 
‘le 1, does not warrant the conclusion that they override an express 


tract by artic 
provision OF the contract 


Provisions such as paragraph 2 16 must, if possible, be read and interpreted it 

light of, and consistent with the provisions of the formal contract. 

When this is done there is no conflict between article 15 and paragraph 2-16. 

The standerd contract duly prepared and ¢ ipproved by the proper authority of 
he Government is binding upon the writer of specifications covering a specifi 
project, and such contract provisions control unless thev are modified or changed 
by a proper provision, approved by prop authority, insert din the article of the 
ontract provided for that purpose Otherwise, the tandard contract itself 
would } of little if anv use, and the iniformityv of understanding among contrac- 
ors, contracting offieers, and others coneerned, and the values following to the 
Crovernment @ ell as to the contr: ctors, by reason of such standard cent ral pro- 
visions, would not be obtained, but would be left in a state of conf sion and un- 
f ul rt histor, of the preparation and adoption of the standard forms of 
Government contracts shows that it was for reesons ; ‘ho oas Se 
among others, that led to the adoption of the standard contract such as we have 


Article 15 of the contract is specifically limited to questions of fact 
and either paragraph 2-16 of the specifications is likewise limited to 
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questions of fact, or it is contrary to the standard form of contract in 
attempting to give to the contracting officer power to decide questions 
of law. 

The contracting officer had no authority to include in contract 
specifications provisions contrary to the formal contract, but, under 
the interpretation placed on the paragraph in the Moorman case, 
validits Is given to paragraph 2-16, and thus the entire work of 
Generals Dawes and Lord and of the Contract Board of the Budget 
Bureau toward uniformity of Government contracts, comes to naught 

Under such interpretation, the standard Government form of 
ontract is advisory oaly to contracting officers 

But whether the question be one of fact or one of law, as to whether 
hie erading of the taxiway Was required Hy the Moorman contract, 
sutside of the limits of the assembly plant and on the nearby Midwest 
Air Depot, the decision of the contracting oilicer was so vrossh 
rroneous as to imply fraud. 

There being no dispute as to the location of either the site of the 
ssembly plant or the taxiway on the grounds of the Midwest Air 
Depot, it certainly is a question of law as to whether the contract did 
rr did not require the coatractor to construct the taxiway in much 
more different material at the same price as it had agreed to grade the 
site for the assembly plant. 

Justice Black admitted that this question was involved, and he 
stated that 


If the determination here is considered one of fact, article 15 of the e 
leeriv makes it binding But, while there is much to be said for the ar t 

ut the Interpretatiol * here pr ‘nts A questo! I wt, we need 

At argum { For a conclusion that the Guestion here is one of law 
remove the controversy from the ambit of paragraph 2 16 of the 1) 
| sect ( por’ wers a iin ! ! I ) ’ oO ( 

( rs anv wo! side the requirements of the e ract 
artics incorporated it into the specificati 1 mac speci i ! 
ontraet had etio 

onfli i nor | urt 15, for I excel 

i ! px i } 1 rive } f i 1 
irae 


Thus the learned Justice would nore and render for naueht the ili- 
tention and purpose of the laborious work for vears of Generals Dawes 
and Lord, as well as of the departmental representatives forming the 
Budget Bureau’s Contract Board, in writing the formal contract forms 
in such a manner and form as to be fair and just to both the United 
States Government and to the contractors 

I say “to naught” advisedly, because, if a contracting officer may 
include provisions in Government contract specifications contrary to 
the standard forms, then the forms themselves contain the authority 
for their own destruction. 

Furthermore, as I have heretofore stated, the directions issued by 
proper authority and printed as a footnote at the end of the respective 
standard contract forms expressly prohibited anything from be'ng 
neluded in the contract contrary to such standard forms, unless prior 
ipproved by the proper authority. 

Existing contracts should be controlled by new legislation. 

The phrase “otherwise specifically provided in this contraet,”” con- 
tamed in article 15 of the standard form of construction contract, 
mY iously refers to specific provisions elsewhere in the standard form, 
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not to provisions which a contracting officer may include in specifica- 
tions attached to and made a part of the specific contract. 

Last but not least we come to the Wunderlich opinion by the 
Supreme Court in November 1951, the majority opinion written by 
Mr. Justice Minton and concurred in by the Chief Justice and five-of 
the Associates. 

There were two minority opinions, one by Mr. Justice Douglas, 
concurred in by Mr. Justice Reed, and the second by Mr. Justice 
Jackson. 

The majority opinion reversed the United States Court of Claims 
in the same case, reported in 117 Court of Claims 92. First it will be 
noted that in the statement of facts the Supreme Court opinions are 
very much abbreviated, as much so if not more than in the Moorman 
ease. 

The findings of fact and opinion in the Court of Claims consists of 
approximately 123) pages. The opinion was written by Judge 
Madden and concurred in by Chief Judge Jones and Judges Howell 
and Whitaker. 

Second, none of the opinions of the Justices of the Supreme Court 
describe the claim involved in the certiorari proceedings, and there 
were 17 different claims considered and determined by the Court of 
Claims, on 5 of which the said court made allowances aggregating 
$172,302.25. 

The majority opinion states, however, that one claim was involved 
in the certiorari proceedings, but it is not clear from the majority 
opinion which one of the five claims allowed by the Court of Claims 1s 
involved. 

Justice Minton has stated, for the majority, in the Wunderlich case, 
that 


In Ripley v. United States (223 U. 8. 695, 704), gross mistake implving bad 
faith is equated with “fraud”’ 
and that by 
fraud,’’ we mean conscious wreng-doing, an intention to eheat or be dishonest 
! { S of tl lepartment head, absent fraudulent conduct, must stand, 
Sa ee 


piam meaning of the contract 


But that is not the holding in the Ripley case, as is plainly apparent 
from the language of the opinion of Mr. Justice Lamar in that case. 

Further, as I have heretofore quoted, Mr. Justice Lamar stated 
that the very extent of the power and the conclusive character of the 
decision necessitated that the agent’s judgment should be exercised 
not capriciously or fraudulently but reasonably, with due regard to 
the rights of both the contracting parties. 

Also, that the finding by the Court of Claims that the inspector’s 
refusal was a gross mistake and an act of bad faith, necessarily, there- 
fore, leads to the conclusion that the contractor was damaged thereby 
and the judgment for the contractor was affirmed. 

With all due respect to the majority of the court in the Wunderluch 
case, in none of the prior opmions of the Supreme Court of the United 
States interpreting article 15 of the standard form of contract or a 
similar provision in any other contract has it been held that the 
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plaintiff contractor had to allege and prove—and the Court of Claims 
had to find—that “conscious wrongdoing, an intention to cheat or 
be dishonest”? motivated the contracting officer or the head of the 
department concerned. 

As a matter of fact, it is not one case in 10,000 that anvone can 
prove what is in the mind of a contracting officer or head of depart- 
ment when he makes a decision under a Government contract. 

Any trial lawver of experience knows that it is a rare case that the 
evil intent of a person charged with a crime can be proved. That 
intent must be imputed from the acts he performed, which can be 
proved. 

So, it has been with respect to fraud on the part of contracting offi- 
cers, in making decisions, if there has been such gross mistake as would 
imply fraud, that was sufficient. If his decision was arbitrary and 
capricious or grossly erroneous, that has been sufficient, under prior 
judgments of the Supreme Court itself, to imply fraud, not actual or 
conscious fraud, but fraud in law, justifying the Court of Claims in 
disregarding the decision. 

The joint dissenting opinion of Mr. Justice Douglas and Mr. Justice 
Reed is a masterpiece. 

They have not overstated the situation one iota as I can testify 
after a daily experience of more than 30 years with the Government 
contracts. 

Mr. Justice Jackson’s opinion is entirely sound and most pertinent. 

Now, I would like to make this point, and emphasize it as much as 
I can: that the position which the majority of the Supreme Court has 
taken in this Wunderlich case rules out the legitimate practitioner of 
the law, as well as the jurisdiction of the present, very able, United 
States Court of Claims, to follow its practice of nearly a century, to 
erant relief where a contracting officer and/or the head of the agency 
has been so grossly mistaken, arbitrary, capricious or biased, as neces- 
sarily to imply bad faith. 

Now, under that rule, where you must show conscious fraud, the 
only person who can secure relief for a contractor under such condi- 
tions is the fixer, the giver of mink coats and Deepfreezes, and things 
of that sort. 

The matter becomes no longer one of law, to be settled on legal 
principles. The contractors must resort to the political fix, if that 
be possible; and, since no reputable lawyer would be a party to such 
a political a those persons of lower ethical standards must be resorted 
to by the businessman who would not see his business destroyed by 
the uncontrolled administrative action to which Mr. Justice Jackson 
referred. 

As some evidence of the political fixes in Government contracts, 
I ask that this news story | have here from page 5 of the Washington 
Daily News of February 12, 1952, entitled “United States Bigwigs 
Cleaned Up on War Contract Flops’’, be made a part of the printed 
record, 

Senator Henprickson. Without objection, it will be incorporated 
in the record. 

(The article referred to is as follows:) 
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{From the Washington Daily News, February 12, 1952] 
THe Puanrom Evptri Unitrp States Biawias CLEANED Up oN War 
Contract FLopPs 
By Irving Liebowitz 
Frank Cohen’s Empire Ordnance Corp., which lived chiefly on World War II 
Government contracts, never lacked men with influence in Washington to help it. 


Politicians, insiders, men in high Government office or with high Government 
connections, made money for themselves out of its giddy progress. 

Some of them, indeed, are still so high in administration cireles that the White 
House itself has kept secret am official report of Empire’s operations. The 
report was made by the Securities and Exchange Commission, Its investigation 


covered months of work. 
: MeHale, powerful Democratic National Committeeman for Indiana, 
assisted in the midwifery that brought Empire Ordnance into being His pro- 
tege, Frank MeKinnev, now Democratic National Chairman, made a fast $68,000 
profit in a deal involving an offshoot of the Empire combine. 

Mr. McHale, a director and part owner of Empire, represented the corporation 
, agencies His name opened official doors that would have 
in the face of Mr. Cohen’s record His name induced Indi- 


ttor Sherman Minton, now a United States Supreme Court 











Cohen personally to Rebert Patterson, then Under Secretary 
pt to get war contracts, Empire had failed to land through 
! 
NEVER PRODUCED 
Mr. MelHlale suc ded in winning a $935,000 award to Empire for war goods 
{ el ( r ordered | er produced 


Empire had undertaken to build struts for B-29 bombers after months of try- 





Inv Empire built five sets of struts that passed Imspection It then was offered 
a large contract to produce the parts, but turned it down on the ground that the 
price Was too low No contract Was signed, no order Was ever vIVeN, and no 
struts ere manufactured 

Kk mp irned in a hill just t! LIND 

Phe War De partment refused to pay 

Phen Mr. McHale took the Empire claim before the Appeals Board of the 
Treasury Department——and the board awarded Empire $035,000 

The record shows that Mr. McHale earned at least $162,000 from his Empire 
nit {10 Not a of it bas been collected His earnings, if any, from 
Er pire stock dividends are unknowt 

Tree ided in the know, PAPrnines 1s SOHS,000 net protit he made in less than a 
eal 1 51,000 flier in Fmpire Tractors Corp. Common stock—the same deal 
that netted Democratic Chairman MeWKinney a similar profit Soon after that 

. bmpire Tractors went broke Che bankruptev is still under investigation 
letermine whether profits paid to Messrs. McHale and Mehinney helped 

CAMS pA = COLMAaDst 

Il rst influential Democrat publicly lin ked with ] mpire was ¢ harles West, 
ho sued for $700,000 1] aid he had carned in obtaining $70,090,000 in war 
ontracts t suit was dropped after an out-of-court settlement for an undis- 

Mr. West san ardent early New Deal Congressman Beaten in an Ohio 
‘ampaion for the United Stat Senate despite the stro: backing of President 
Rooseve e retur 1 to Washington as the President HAsO mal with 
{ ) rr 

PrOMMY rit COR 

\ reluctant and evasive witness, he denied to the Truman committee that he 
ad obtained any war contracts for Empire But he admitted he had called on 
the War Department, the Maritime Commission and other United States agencies 
oO vt entree for Mir. Coher 

\Ir. Cohen denied he had hired Mr. West. then edmitted it when confronted bv 
a letter he had writtet He denied paving him, and admitted that when con- 
frented with e} s he had signed 

Thomas G Tommy the Corl Corcoran, long 


} r-TIMe White House iitimate, 
cot 85.000 for a legal opinion he said he had worked on “about a month off and 


A ‘ i I ad 


ol it not directly from Empire. 
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He had quit Government service for private 


practice, and was temporaril 
sharing quarters with the firm of ‘ol 


Dempsey & Kaplovitz, when Mr. Cohetr 
tried to hire him as attorney for Empire’s shipbuilding subsidiary which never 
built any ships—Savannah Shipyards. Mr. Corcoran refused, explaining he 
already had a client in the shipbuilding business, & referred Mr. ( 
Dempsey & Wkoplovitz. They became Savannah’s 
Corcoran a $5,000 fee. 


‘ohe I to 


attornevs and paid Mr 


The firm still represented Savannah Shipvards when the Maritime Commission 


awarded Savannah a contract to build 12 ships at a cost of around $18,060,000 and 
a $1,320,000 cost-plus fee for the builder. 
Savannah Shipvards never got the ships by ult, but did eoliect SI 387.000 fron 
the United States Government—more than it was scheduled to get for constru 
hiv the ships. 
The story of the shipyard is an example of Empire Ordnance’s ability to profit 
out of enterprises that appear to have failed 


Pheat\ i. 





Karly in 1941, Empire acquired Savannah Shipyards Corp How it did 
one of the secrets still hidden in the SE(¢ s report, 

Then it got a Government contract In 1942, when no ships wel bye i I 
kmpire’s subsidiary, the Maritime Commission canceled the contract and t¢ 
over the shipvard itself to get production started 

| mpire promptly claimed it had spent S2,500,000 for shipb lilding facilities 
although the United States Attorney in charge of the case said they were not 
worth more than $75,000 \ prominent Savannah law firm filed suit, and a jury 
awarded Empire 81,387,000 


In 1943 the United States Commodity Credit Corporation placed an order for 
10 million pounds of dehydrated foods per vear with American Dehydrating Co 
of Cuba another | mpire subsidiary The Government later canceled” the 
contract and paid the company a $400,000 settlement 

Spruille Braden, then United States Ambassador to Cuba, however, reca 

“The whole project was a flop and an outrac Cuban farmers and labore 
were not paid. I remember telling Gohen in my office on one ecasion tha 


whole operation was a disgrace to the United State 


Mr. MeGuire. It illustrates quite well by concrete example, what 
may happen where there is uncontrolled administrative discretion m 
Government contract matters, 

| most earnestly urge this committee to report favorably to the 
United States Senate at an early date remedial legislation to not only 
restore the jurisdiction which the Court of Claims has exercised for 
nearly a century, and which a majority of six of the Supreme Court 
held in the Wunderlich case in November 1951, it did not have, | 


but 
to bring the jurisdiction of the Court of Claims on a par with the 
jurisdiction of other reviewing courts of other administrative deel 
sions, Which was recently given to such other courts in the MceCarran- 
Summers Act, known as the Administrative Procedure Act. It will 


be remembered that said act provides that reviewlag courts may set 


aside the administrative decisions of i host of avencles of thre Crovern 
ment when such decisions are not supported by substantial evidence 

Decisions of contracting officers and their superiors should be re- 
versed and set aside when they are not supported by substantial 
evidence, to the same extent that other administrative decisions may 
be reversed and set aside for the same reason 

That, 1 think, would take care of the feelime that the Associated 
General Contractors have, that there should be some review on the 
facts, and there would be, if they were not supported by substantial 
evidence. 

Now, for such review | would recommend that H. R. 6339, Eichtv- 
second Congress, second session, which is now pending before the 
House Judiciary Committee, substituted in lieu of the present bills 
hefore this committee. 
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Senator MeCarran’s bill would do a great deal of good, but I do 
not believe it quite reaches the point. It has the defects previously 
mentioned, and does not include the provision of decisions being sup- 
ported by substantial evidence. 

I did have a copy of the bill I mentioned, but since T do not seem 
to have it with me, I will read in the following, that the bill provides, 
after the enacting clause: 

That paragraph (4) of section 1491 of title 28 of the United States Code, is 
amended to read as follows: 

(4) Founded upon any express or implied contract with the United States”— 
that is the present language of that Code section, and adds this: 


Provided, That any stipulation in any Government contract to the effect that 
disputed questions shall be finally determined by an official or a department 
shall not be treated as binding if the Court finds that the action of such officer 
is arbitrary, capricious, or grossly erroneous, or that it is not supported by sub- 
stantial evidence. 

I think that will adequately take care of the situation, and that in 
many instances, if you have a good judicial review, I do not believe 
that you would have to have the litigation. 

And I certainly agree that with such a provision as that there would 
not be an increase in the litigation, but very probably a decrease in 
litigation. 

It has been argued here for years—though I met the argument when 
I was chairman of the Committee on Administrative Law of the Ameri- 

can Bar Association—that the passage of the administrative procedure 
bill of reviewing these cases in the courts would simply swamp the 
courts. The chairman knows and the Congress knows there is no such 
thing as that that would happen. 

Senator Henprickson. You are quite correct. 

The Chair wants to thank you for vour very fine contribution and 
the establishing of some guides and standards which will enable the 
committee to arrive, I am sure, at the proper conclusions. 

Mr. McGuire. Thank you, Mr. Chairman. 

Senator HENDRICKSON. Now, our next witness is Mr. Robert E. 
Kline, Jr., attorney at law, W ashington, re: iy. 


STATEMENT OF ROBERT E. KLINE, JR., ATTORNEY, WASHINGTON, 
D. C., NATIONAL ASSOCIATION OF RIVER AND HARBORS CON- 
TRACTORS 


Mr. Kune. My statement will be quite short. 

Senator Henprickson. It is a pleasure to have you here. 

Mr. Kune. I am appearing on behalf of the National Association 
of River and Harbor Contracts in support of the remedial legislation 
that is before you today. 

The national association that I represent is comprised of all the 
principal dredging and construction contractors engaged in river and 
harbor work throughout the United States—on the Atlantic coast, the 
Pacific coast, the Gulf, and the Great Lakes. 

Most of the companies in our organization have been in existence 
for many, many years, and enjoy enviable reputations for outstand- 
ing performance. 
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Over the years they have undertaken a vast amount of Govern- 
ment work for the Army Corps of Engineers, for the Navy, for the 
Air Force, and for other Government departments. 

In peacetime they have performed necessary and important river 
and harbor work, dredging out rivers and harbors, constructing dikes 
and embankments, filling in for airfields and docks, and so forth. 

In times of nationab emergency their work has constituted a vital 
adjunct of our national defense. Their trained personnel, dredges and 
other equipment have been utilized not only in this country, but all 
over the world, in preparing bases, airfields, and other necessary ele- 
ments of our defense program. In wartimes, in fact, almost the entire 
business of all of our member companies is with and for the Govern- 
ment. Because of priorities and rigid Government restrictions on 
private undertakings, little else is available. 

You can appreciate, therefore, our very real interest in the legisla- 
tion that is before vou, and our concern, unless some sort of appro- 
priate legislative relief is obtained, over the consequences of the 
Wunderlich decision. 

Our member companies have had many dealings with Government 
contracting officers. In the main, we have gotten along very well 
with them. Generally speaking, we have found them to be able, con- 
scientious public servants—both those in uniform and out—primarily 
bent, of course, on protecting the public interest and on seeing that 
a satisfactory job was done. In most instances they have been quite 
cooperative, fair, and reasonable. 

Once in a while, however, we have been confronted with a difficult 
situation. We have come up against a contracting officer who has 
proven neither cooperative, fair, nor reasonable. He was not dis- 
honest—no actual fraud was involved. Our grievance, therefore, 
could not have qualified as conscious wrongdoing, under the rule laid 
down in the Wunderlich case. 

He was just stubborn, or so Government-minded that he couldn't 
see the other side, or so engrossed in his own viewpoint that no argu- 
ment could make an impression upon him, no matter how plausible. 
In some instances he may have been just plain Incompetent, and in- 
capable of understanding our contentions. 

Furthermore, every contracting officer has the difficult job of being 
both an advocate for the Government and the arbiter of disputes 
that may arise between the parties to the contract. 

Representing as he does one of the contracting parties, he must at 
the same time try to act impartially when the parties are in disagree- 
ment—a most difficult task, and one for which not every adminis- 
trative officer is fitted. 

Quite often he is not qualified to act as a judge; he has neither the 
training nor the temperament for such work. He is usually an engi- 
neer, a hard-working public works oflicer intent on seeing an important 
Government project satisfactorily accomplished. He has little time 
or inclination to consider the niceties of contract interpretation—so 
appealing to us lawyers—or to delve into complicated factual situa- 
tions. Perhaps it is surprising that we have gotten fair treatment as 
ofter as we have. 

Prior to the Wunderlich decision, of course, the courts had imposed 
certain safeguards, certain limitations upon the absolute power of the 
contracting officer. This may have given him some pause, and made 
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him think twice before deciding anything too abruptly or too arbi- 
trarily. 

it had become well established in the Court of Claims, which prion 
to the Wunderlich decision we thought was also recognized by th: 
Supreme Court, that if the decision of the contracting officer were 
arbitrary, capricious, or grossly erroneous, it would be set aside and 
disregarded in an appropriaie proceeding brdught ia the Court otf 
Claims for judicial relief. 

In other words, as things then were, you could get a yadicial review 
of the situation, if vou felt, aad could prove, that the action of the 
contracting officer was arbitrary, capricious, or grossly erroneous 
It furnished a safety valve that was sometimes needed from admin- 
istrative abuse. 
la fact, Lam not sure buat that the contracting officer himself may 
have felt a certain sense of relief from ultimate responsibility 10 
knowing that the contractor, if he felt too badly treated, could subject 
his decision to court test, aad if it were found to be too arbitrary O) 
too unjust, it would be set aside. As things were before the Wuader- 
lich decision, there was a fair chance of having any really mequitable 
situation properly reviewed by a disiaterested judicial tribunal. 

Bat now all this apparently is changed. The Supreme Court, iti 
its majority opinion, has emphasized article 15 of the contract, and 
savs that the contractor has agreed that the decision of the contractiag 
officer or department head on disputed questions of fact shall be final 
and coaclusive, irrespective of how arbitrary, capricious, or grossly 


erroneous that decision mie \ have been That certainly was not our 
intent. 

| think this committee is realistic enough to realize that the required 
inclusion of article 15 in all Government contracts is a matter over 
which we, the contractors, have no control. It is a so-called “boiler 
plate” provision, and we have no alternative but to accept it. 

Of course, it has been said that we don’t have to take the contract 
if we don’t like this provision. But that, again, is looking at the 
situation unrealistically. 

What, other than Government work, is there for us to do, par- 
ticularly in times of national emergeney? 

We have to take these Government contracts, with all their required 
provisions, distasteful as some of them may be, or we will have no 
work. It is either that, or go out of business. And it should be 
remembered that the Army and the Navy need us—our men and our 
equipment—to do this work for them. 

Up to this time, we have alwavs felt that we could escape from any 
real injustice on the part of the contracting officer by an appeal to the 
courts. The Supreme Court, however, in the Wunderlich decision, 
has closed this door to us. Of course, they have left us the loophole 
of proving actual fraud, but | know of no cases where actual fraud 
took place, or how it could be proved if it did exist. Judicial relief 
from unjust and arbitrary action should be broader than that. 

What, then, can be done, now that the Wunderlich decision has be- 
come law? The answer is suggested by the Supreme Court itself. It 


states: 


If the standard of fraud that we adhere to is limited, that is a matter for Cor 
gress 
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| feel, Mr. Chairman, that it is an awareness of the inequities that 
will flow from this unfortunate decision that has induced the chairman 
to introduce 5. 2487, wherein he seeks to provide a judicial review of 
decisions of contracting officers on disputes of fact in cases other than 
those in which actual fraud can be alleged and proved. 

He IS endeavoring to restore the status quo; he Is seeking to bring 
back the formerly well-recognized tests of arbitrary, capricious, or 
vrossly erroneous conduct. He recognizes, as Mr. Justice Douglas 
put it, that, under the majority decision, the contracting officer will 
have the 


power of a tvrant even though he is stubborn, perverse or captious He is a 
ved the power of a tyrant, though he is incompetent or negligent 


[ think vou realize that along with the power of a tvrant may follow 
he abuses incident thereto 
Similar bilis with somewhat different approaches, have been ttro- 
ied by Senator Chavez (S. 2432) on the Senate side, and by Mr 
Celler (H. R. 6214), Mr. Sprmeger (i. R. 6301) and Mr. Wilson 
H.R. 6338) on the House side All of these bills seek to correct the 
lL result from the Wunderlich decision 


| do not propose at this time to indulge im a comparison of the 


| 


nequities that wil 


anguage of the several bills that have been introduced, or to comment 
on the relative merits of their respective approaches to the problem 
That is something, 1 am sure, that will receive the careful considera- 
tion of vour committee and its competent staf] With all the bills 
before vou, vou will strive to accomplish the desired result in the best 

possible Was 
| do feel, however, that any bill that this committee shall adopt and 
ecommend should make sure to preserve and restore the right that 
~| 


Wwe thought we hacl, prior to the Wunderlich decision, to a judicial 
review of il decision of a contra ting ofhic er or ce partment iY nad on 
uestions of facet which could be shown to be arbitrary, capricious, o1 


rossiv erroneous. I think it should be made clear that this review 


an be obtained in the Court of Claims or the district courts, as the 
ase mav be, under the usual proceed 


ures 

l think the legislation should be broad Cho igh to take care of 
ases, present, past, and future, where the contractor has been ag- 
crieved by arbitrary, capricious, or grossly erroneous conduct on the 


part of 


{ head, and where, of 
course, the normal 6-vear statute of limitations for bringing such an 
action has not vel expired 


he contracting officer or departinent 


Some sugeestion has been made that such a proceeding insothe 
Court of Claims should be de novo, without regard to the department’s 
letermination, analogous LO de hove proceedings ih the Tax Court it} 
enhegotulamlloh cases. 

It has also been suggested that all department determinations, both 
those involving questions of fact and also those involving questions of 
aw, should be subject to judicial review 

Quite frankly, I fear that these suggestions may be getting bevond 
The purpose of the legislation that is before vou 

As | understand it, the bills that are now being considered are 
designed to restore the status quo, that is, to bring back the situation 
that existed prior to the Wunderlich decision, with its unexpectedly 

gid limitation upon the Court of Claim’s powers and jurisdiction 
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Prior to the Wunderlich decision, the Court of Claims had upset 
administrative determinations on disputes of fact that had been shown 
to be arbitrary, capricious, or grossly erroneous, and there was a line 
of decisions which defined exactly what these terms meant. 

I think, if Congress will help us get back to the position we were in 
in the Court of Claims prior to the Wunderlich decision, that is about 
all that reasonably can be expected. To attempt to go further might 
invite defeat. 

By that I mean the Presidential veto. 

With your permission, Mr. Chairman, I should like to present to 
your committee and to your staff certain perfecting amendments to 
the legislation that is before you, designed to assure the accomplish- 
ment of the purposes that we have in mind. 

However, I shall need a few days more to work out the exact lan- 
cuage, and I ask your permission to submit them to you within the 
next week. 

Senator Henprickson. We shall receive them with sincere thanks. 

Speaking for the committee, 1 want to thank you, Mr. Kline, for 
your appearance here this morning. I am sure your observations 
will prove to be very helpful, as we proceed on our mission to give you 
some legislation that you and the Nation need in this instance. 

(The material referred to is as follows:) 

KIRLIN, CAMPBELL & KEATING, 
Washington fe D es. February oT. 1952. 
Hon. Part McCarran, 
Chai man, Committee on t} Judiciar /, 
United States Senate, Washington, D. C 

Dear Sir: On February 15, 1952, | appeared before your subcommittee on 
behalf of the National Association of River and Harbor Contractors and made a 
statement in support of 8. 2487, a bill designed to remedy the excessively restrictive 
effect. of the Supreme Court’s recent decision in United States Ves Wunderlich. 
At the close of my statement, permission was given to submit certain suggested 
amendments to the pending legislation, in order to assure full restoration to 
Government contractors of their inherent right to judicial review of unjust deci- 
sions by Government contracting officers and department heads. 

Since making mv statement, | have had opportunity to consider the testimony 
of other witnesses who also appeared in support of this legislation, and to discuss 
the form the bill should take with the president and executive committee of the 
association I represent. Upon further reflection, 1 should like to extend the sug- 
eestions made in the course of my testimony, and, in conformity with the recom- 
mendations of other witnesses, to urge on behalf of the National Association 
of River and Harbor Contractors that this remedial legislation be amended to 
provide in substance that the Court of Claims and the United States district 
courts, to the extent of their concurrent jurisdiction, shall have jurisdiction to 
review and set aside decisions of Government contracting officers or department 
heads arising under Government contracts, and to award the contractor whatever 
amount may be found to be due him, if it can be established to the court’s satis- 
faction that the decision of the Government contracting officer or department 
head was unjust, or arbitrary, or capricious, or grossly erroneous, or not supported 
by substantial evidence. As indicated in my original statement, we believe the 
venefits of such legislation should extend not onlv to future contracts with the 
United States but also to contracts not barred by the 6 vear statute of limitations. 

It is believed that S. 2487, which is now before your committee, will accomplish 


' 


i 
e above purpose if amended in the folloy ing respects: 
|. In order to assure the application of the remedial legislation to all decisions, 
recommended that the words “involving a question of fact’, which oecur at 
the end of iine 7 of S. 2487, be deleted. 
2. It is also felt desirable that the proposed legislation should contain language 
firmatively conferring jurisdiction upon the Court of Cleims, end upon the 
1 rit cd stot 2 d strict courts to the extent they CVOETOCISE concurrent jurisdiction 


th the Court of Claims, to hear claims arising under Government contracts, 
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and to review decisions made by Government contracting officers or department 
heads, and should prescribe the bases on which such decisions may be set aside 
This will avoid the possibility of having S. 2487 being held unconstitutional as 
an attempt by Congress to prescribe rules of construction to the ourts. and also 


ill eliminate anv uncertainty as to the bases available to the courts for reversing 
the administrative decisions. It is believed that these two purposes 


accomplished, and the benefits of the bill can be extended to certain existing 





ontracts, by adding the following provision at the end thereof: 
‘Notwithstanding any law, rule of law, or provision in such contract to the 
contrary, jurisdiction is hereby conferred upon the United States Court of Claims 
and upon the United States district courts to the extent that they exercise juris- 
diction concurrently with the United States Court of Claims under section 1346 
of title 23, United States Code, to hear any claim against the United States arising 
inder such contract; if it shall be established to the satisfaction of the court that 
the decision of the Government contracting officer, or head of a department o1 


agency of the United States or his representative, Was unjust, or arbitrary, o1 
‘apricious, or grossly erroneous, or not based on substantial evidence, the court 
shall have jurisdiction to review and set aside such decision, and to enter judgment 


against the United States in the amount, if anv, which the court shall find to be 
jue the contractor; Provided, however, That the foregoing provision shall not 
applv to any contract entered into with the United States prior to the date of ap- 
proval of this Act, unless a proceeding is instituted in the United States Court of 
Claims or a United States district court within 6 vears from the date of completion 
} h decision, whichever is later; Provided 
} 


be applicable to claims pending in the 





of such contract or from the date of su 
further, That the foregoing provision shall 
United States Court of Claims and the United States district courts, or on appeal 
from the decisions of such courts, on the date of approval of this Act, and to claims 
which were dented by final judgment entered within 1 vear next preceding the 
date of approval of this Act upon the ground that the decision of the Government 


contracting officer or head of a department or agenev of the United States or } 





resentative was final in the absence of fraud. conscious Wrong-doing. or at 





tention to cheat or to be dishonest on the part of such contracting officer, head 
f the department or agency of the United States or his representative; P / 
That with respect to claims for which relief is sought under this last provi . 
shall be instituted within six months from the date of approval of this A 

I] should appreciate having this letter nade a part of the record of the hear 
on this bill Thanking vou for vour consideration of this important matter 


Respectfully, 
Ropert Ek. Kune, Jr 

Mr. Kuine. Thank you, Mr. Chairman 

Senator Henprickson. There was one question which IT wanted to 
ask Mr. Gaskins, and Lt neglected to ask it of him. It slipped my mind 
at the moment. 

I do not think you passed any comment upon the proposal of the 
Comptroller General's Office. 

Mr. Gaskins. | have not had a chance to look at it. IT just heard 
it read from the stand this morning. I would very much like to com- 
ment on it if I could be given a copy of it and look at it 

Senator Henprickson. We will see that vou have a copy. Will 
vou study it and submit vour observations? 

Mr. Gaskins. I will be glad to do it 

Senator HENDRICKSON. So we might have it as part of the record 

The next witness is Mr. Allen Johnstone, of the Charles H. Tomp- 
kins Co., Washington, D.C. 


STATEMENT OF ALAN JOHNSTONE, REPRESENTING THE CHARLES 
H. TOMPKINS CO., WASHINGTON, D. C. 


Mr. JOHNSTONE. | do not have a prepared statement, Mr. Chair- 
nan. I have only a few observations to make, because I think thy 
round has been pretty thoroughly covered. 
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Senator Henprickson. You may proceed in your own way. We 
are happy to have vou here. 

Mr. Jonnsrone. | would like to cover one question that you put 
to Mr. McGuire, and that is as to whether these clauses for the finality 
of decision prevail in contracts between private individuals. The 
answer is that thev do, and they have been appproved by the courts, 
even by the Supreme Court. 

‘he most common such provision occurs in a building contract 
where the decision of the architect on questions of fact is generally 
determinative 

Senator Henprickson. They do prevail. Do they deprive the 
contracting parties from getting squarely before the courts? 

Mr. Jounsrone. The courts have held with reference to them 
very much as they have held with reference to this finality clause, 
that is, that in the absence of circumstances which indicate that a 
real decision has not been made, they are binding upon them. This 
has given rise to arbitration clauses in such contracts. 

The basis for all of the decisions that have been here cited this 
morning, from the 1878 decision, right on down to the present day, in 
relieving from this finality clause is that when the decision is founded 
in fraud or caprice, or is arbitrary or unsupported by evidence, it is 
in effect a violation of the contract that the parties entered into, for 
an honest judgment on the facts, and when they do not get it, the 
court will set the judgment aside. That we understood was the law 
before the Wunderlich case. 

Mr. Chairman, | should like also to make some observations on 
Mr. Phillips’ position, with great respect to Mr. Phillips. 

He says that whatever the Congress now does, he hopes that it 
would not disturb current contracts, upon the theory that the United 
States had something that it has paid for. lt is so denominated in 
the bond, and therefore it should be delivered. I do not want to be 
facetious, but Shylock took the same position 

If the Government does have an unfair advantage in current con- 
tracts, Which contracts have been, | might say, affected by the 
Wunderlich decision, so that what was one contract 6 months ago 
turns out to be another one today, and that an unfair judgment cannot 
be relieved against until the contractor can virtually prove the con- 
tracting officer to be a criminal, then | should think the Government 
should not want to hold to such an advantage. 

I differ with Mr. Phillips. | think if relief is to be granted it should 
be granted in the whole field. If a clarification of this question is to 
be made in the interests of justice, it should apply not only to con- 
tracts that are made in the future, but to contracts that are in existence 
today. 

I do not mean that re terms of a contract that is in existence should 
necessarily be varied by an act of Congress, although | regret that 
they seem to have been varied by decision of the Supreme Court. 

Senator Hendrickson. 1 share that regret. 

Mr. Jounsrone. But I do suggest that the administration of those 
contracts, the right which the parties thought they an when they 
contracted for, should be restored by act of Congress, or should be 
preserved. 

Then Mr. Phillips, | guess with his tongue in ihs cheek, says there 
is no use doing anything anvhow, that what was the law in ’78 is still 





£ 
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the law. It was the law before the Wunderlich case and it still 

[t points out that the Supreme Court, referring to the Ripley case, 
said that decisions that were based upon caprice and fraud and up- 
supported by evidence had been equated to fraud. 

[t is the subsequent language which destroyed the equation, and | 
fear destroyed the Ripley case. Because the Ripley case certainly did 
not hold that a decision could not be set aside unless fraud were alleged 
and proved. Indeed, it held to the contrary of this argument. 

Mr. MeGuire spoke here awhile ago of fraud and legal fraud, fraud 
in fact and fraud in law, which seems to be an argument we lawyers 
sometimes engage in as more or less a device to confuse thought, 
instead of to express it. 

| think now, Mr. Chairman, I should say that there is no objection 
to the extension of administrative justice as distinguished from 
judicial justice, so long as that administrative justice is subject to 
judicial review. As Mr. Jackson and Mr. Douglas have pointed out, 
when it is not, it is dictatorship. And dictatorship, of course, is more 
efficient than justice. We always get results quicker by dictatorship, 
at least temporarily, until the people overthrow the dictator. 

| think that any steps which the Government can take which would 
tend to lessen the number of cases that reach the courts should be 
taken, and should continue to be taken. The objection that we have 
is that the law should be so that those administrative actions should 
be final and determinative of the rights of the parties. 

| suggest that the United States, even though when it appears at 
the contract table as a mere contractor, is the most powerful organi- 
zation in the world, and I do not think ought to have such an advan- 
tage over a eitizen, 

| would also question the observation that has been made that 
sensible relief within the ambit of justice will clog the courts with 
cases. Indeed, | think the reverse is true. 

As Mr. Justice Jackson, I believe, points out in his dissent, an 
officer who knows that his decision is subject to impartial examina- 
tion, not examination by his superior who appointed him, but im- 
partial examination in a court according to the rules of justice, is 
much more likely to make a correct decision than he otherwise 
would be. 

l am not suggesting, Mr. Chairman, that the administrative ofhcers 
would consciously, in most cases, do wrong, but | am suggesting that 
unlimited power in the hands of any person is a dangerous thing to 
that pe aes and to the person who deals with him. 

Mir. Chairn’an, I think that the solution to this problem is fairly 
simple. 

| think, to follow the simple solution will be more efficacious than 
to follow a more involved one. I do not think we should undertake 
to tell the courts how they should decide these cases, or upon what 
vrounds their decision should rest. 

Mr. Gaskins suggests that too much suggestion along those lines 
would probably be an encroachment upon the functions of the judi- 
ciary and I agree with him. 

I think that the Congress should provide an act simply that all 
administrative determinations in the performance of a contract with 
the United States shall be subject to review bv the Comptroller 
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General and by the courts, according to law, the provisions of any 
such contract to the contrary notwithstanding. 

Such language, I think, would open the doors of the courts and keep 
them open to anyone who has a just grievance, and that, I think, is 
what should prevail in America. 

Thank you. 

Senator Henprickson. Thank vou very much, Mr. Johnstone. 
The Chair is deeply grateful to you. 

The next witness is Mr. Kramer. 


STATEMENT OF WILLIAM E. KRAMER, JR., REPRESENTING THE 
WASHINGTON BUILDING CONGRESS 


Mr. KRamER. Mr. Chairman, I have a very brief statement that 
| would like to make. 

Senator Henprickson. We are glad to have vou here. I take it 
you represent the Washington Building Congress? 

Mr. Kramer. That is right. 1am also a general contractor myself. 

My name is William F. Kramer, Jr. I speak for the Washington 
Building Congress, an organization of the metropolitan District of 
Columbia area, comprising over 1,200 members, all of whom are 
engaged in either the design, finance, material, labor, or construction 
phases of the building industry. 

The District of Columbia area is one in which there is a preponder- 
ance of work performed under contract with the Federal Government. 
Therefore, the membership of the Washington Building Congress is 
vitally interested in having passed by the Congress a bill such as the 
one that will be sponsored by the Associated General Contractors of 
America, a bill which will, by permitting disputes between the parties 
to the contract to come before the proper courts of the land for 
judicial review and decision, eliminate the tmyjustices that can be 
caused by the wording of the existing form of contract. 

This seems ouly fair and just for an industry in which the contracts 
often run into many millions of dollars, and which is noted for its 
hazards and high rate of loss. 

Many members of the Washington Building Congress are general 
contractors or subcontractors engaged on Federal construction work, 
and are directly affected by the bill sponsored by the Associated 
General Contractors of America. 

Personally, I can speak at first hand. I am a general contractor 
presently with contracts under way for the Army, the Navy, and the 
General Services Administration. Pf 

On these projects, totaling several millions of dollars, we also have 
dozens of subcontractors, any one of whom can be alfected by the bill. 

With the volume of business haudled by the construction industry, 
it is important that disputes should be judged by an impartial, 
unbiased party. 

The Supreme Court, in its recent decision, which has brought this 
hearing about, stated in its majority opinion that it was a matter for 
Congress. 

In view of such suggestion, we of the Washington Building Congress 
respectfully submit these thoughts on the matter for vour considera- 
tion 
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Senator Henprickson. Thank you very much. It was nice of vou to 
appear here today. 

Now, gentlemen, are there any other witnesses who want to appear 
today? 

| would like to announce for the committee that the hearing on 
these bills we have discussed here today will be continued, and I will 
establish Wednesday, February 20, at 10:30 a. m., as the date and 
time of the next hearing. 

Before we adjourn the hearing, 1 want to thank the witnesses who 
appeared here this morning 

Great contributions have been made to the committee's efforts to 
find a proper solution for this whole issue. | can say that the position 
we are confronted with is made much easier by the enlightenment 
which has been brought before us in your discussion here this morning. 

Thank you, and the hearing is now adjourned. 

Whereupon, at 2 p.m., Fridav, February 15, 1952, the hearing was 
recessed, to reconvene at 10:30 a. m. on Wednesday, February 20, 


yj? 
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WEDNESDAY, FEBRUARY 20, 1952 


Unirep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:30 a. m. in 
room 424, Senate Office Building, Hon. Harley M. Kilgore presiding. 

Present: Senators Kilgore and Jenner. 

Also present: Carlisle Ruddy, professional staff member. 

Senator Kitcorr. Come to order, pleasé¢. The first witness today 
will be Mr. John W. Gaskins, attorney at law, Washington, D. C. 

Mr. Gasxtns. I believe at the last hearing you testified and Senator 
Hendrickson asked you to comment on some proposed changes in the 
proposed bill, and you stated that you would at a later time. Do you 
want to go ahead and make those comments? 


STATEMENT OF JOHN W. GASKINS, ATTORNEY AT LAW, 
WASHINGTON, D. C.-Resumed 


Mr. Gaskins. Yes, sir. The Senator asked me to comment with 
respect to the bill proposed by Mr. Yates, the Assistant Comptroller 
General of the United States. Mr. Yates’ proposed draft is a brief 
one and I would like to read it. He proposes: 


No Government contract shall contain a provision making final on a question 
of law the decision of an administrative official, representative, or board. An\ 
tipulation in a Government contract to the effect that disputed questions shall 
‘finally determined by an administrative official, representative, or board shall 
not be treated as binding if the General Accounting Office or a court finds that the 
action of such officer, representative, or board is fraudulent, arbitrarv, capricious, 
rossly erroneous, or that it is not supported by substantial evidence 

The first sentence of Mr. Yates’ proposed draft would prohibit the 
inclusion in a Government contract of a provision authorizing a 
Government representative to make a final decision on a question of 
law. I feel that it would be very desirable to have such legislation 
upon this point, because on at least two occasions in the past the 
Supreme Court has decided that it will give full effeet to a provision 
in a contract which empowers the contracting officer to finally deter- 
mine questions of law. The cases to which I refer are John MeShain, 
Inc. v. United States (88 Court of Claims 284), as reversed by the 
Supreme Court at 308 United States 512, 513. And this decision 
had to do with the old PWA 51 form of contract that authorized 
decisions on all disputed questions arising under the contract. The 
second ease is United States v. Moorman (338 U.S. 457), which upheld 
the validity of a decision made under the War Department’s claims, 
protests, and appeals clause which authorized the contracting officer 
and the head of the department to finally determine a question in- 
volving any ruling which the Government officials might make. 
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Now, the obvious effect of such contract provisions was to deprive 
the United States Court of Claims and possibly the General Account- 
ing Office of their statutory jurisdiction to determine the law of the 
contract, and Mr. Yates’ proposal would prevent this from happening 
in the future. 

With respect to the standards of review prescribed by Mr. Yates’ 
proposed draft, namely, fraud, arbitrariness, capriciousness, gross 
error, or the lack of substantial evidence, I feel that such standards 
of review would substantially restore the rights that contractors had 
prior to the Wunderlich decision. It would not, of course, permit 
contractors to enter into a contract with the United States on an equal 
footing as far as the facts are concerned. Between ordinary individ- 
uals, in a court contest, factual issues are determined by a mere pre- 
ponderance of the sera The evidence might well preponderate 
in favor of a contractor in any given case, but he could still not prevail 
on the facts, unless he seal | show that there was fraud, arbitrariness, 
capriciousness, Or gross errer. 

\s I stated in my principal testimony, on February 15, I do not 
believe it is right that an interested party to a dispute should be made 
the final judge of the propriety of his own acts. I believe that it would 
be a decided advantage to the United States as far as obtaining lower 
competitive prices and holding down the cost of Government work, 
if contractors had the assurance that they stood as equal parties before 
the court in their ae with the United States. However, whether 
the courts and the General Accounting Office should have the right to 
review de novo the decisions of a contracting officer, or should have 
only the right to set them aside if they are arbitrary, capricious, 
grossly erroneous, and so forth, of course, is a matter of legislative 
policy. 

With respect to the form of Mr. Yates’ proposed draft of legisla- 
tion, | would offer the suggestion that it might be argued, with some 
degree of persuasiveness, that the language providing that such 
administrative decisions ‘shall not be treated as binding” prescribes 
a rule of decision—in other words, it tells the court how it must decide 
a case. If it were ever determined by a court that such language 
did prescribe a rule of decision, the proposed statute would, of course, 
be unconstitutional as an encroachment by the legislative branch 
upon the prerogatives of the judicial branch of the Government. 

As I understand the law, Congress, as the legislative branch of our 
Government, possesses the right to confer jurisdic tion upon courts in 
matters concerning which they have no prior jurisdiction, and to 
prescribe the conditions upon which the Government may be sued; 
it has the right to create causes of action where none previously ex- 
isted, it has the right to waive defenses against the Government, it 
has the right to prescribe the terms of future contracts, but I believe 
that there is a serious question whether Congress may tell a court 
how it shall decide a particular case. 

Now, as the Department of Justice has seen fit to advise the sub- 
committee of its disapproval to the granting of any relief from the 
Wunderlich decision, this would seem to me to indicate the possibility 
that the proposed relief may be subjected to attack by that Department 
in the courts. If such relief is granted by Congress, | would therefore 
suggest, if I may, the use of language which would obviate this 
possible objection. I have, accordingly, prepared a proposed draft 
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which I believe verv closely follows the draft suggested by Assistant 
Comptroller General Yates, but which contains certain additional 
proposals which are designed Lo be of some assistance to contractors 
in the event that the proposed statute becomes the subject of eon- 
stitutional attack. 

In the first sentence of Mr. Yates’ propos sed dri ft W hicl 1h States that 
“no Government contract shall contain a provision making final on 
2 question of law the decision of an administrative offier 


il, repre 
sentative, or board,” | would suggest the addition of the foll wine 


and everv contract hereinafter entered into by the id States 

4 pro ion maki tt decision « Nn ninist ( re 

hoa | i po Ij "ut | pte wr of fa =} ( ty wi } 

that s ich decision shall not be final if it is fraud ilent, rarintraryv, or Capricio 
or vrossly erroneous, or is not supported by substantial evidence 


I would suggest the addition of this clause to the first sentence of 
Mir. Yates’ proposed draft because I consider it clearly within the 
rights of Congress to preseribe the terms of future contracts, and if 
the second part of the proposed bill is subsequently declared uncon- 
stitutional, the first portion would still remain and offer contractors 
some protection as regards contracts entered into after the date that 
the proposed bill became law. 

Senator Kincorr. Mav I ask a question at that point: You are 
moving up the last part of Mr. Yates’ proposal and adding it into th 
prohibition as to the contract, changing its place there, and also 
possibly somewhat its effect. In other words, by so doing, do you not 
make it a question of preponders ance of evidence there rather than 
bevond a reasonable doubt? 


Mr. Gaskins. No, sir; Senator. I thought that if the contracts 
contained a provision that the decision could not be set aside unless it 
was arbitrary, capricious, grossly erroneous, or not supported by 


valli antial evidence that I was still preserving the lente ations whic] 

the General Accounting Office recommended, but put them in the 
contract itself. ] co certainly Congress has the right to - scribe 
what the contents of a contract shall be. And if the latter part of 
the statute were subse os ntly declared unconstitutional, contractors 
would still have this safeguard as regards future contracts. 

Senator Kitrcore. And in the contract itself you are thereby ad- 
vising the contracting officer, as well as the contractor, what their 
rights are on the contract; is that not right? 

Mr. Gaskins. Yes, sir. I think that would have a very definite 
policing effect upon arbitrary decisions in the future, if all interested 
parties would know that their administrative actions were subject to 
that review. 

Senator KitGore. All right, vO ahead. | just wanted to get clear 
the purpose of that move, because it was in down below. — | think you 
are right, 1 think it is wise, but I wanted to get your ideas on it. 

Mr. Gaskins. Yes, sit 

Now, with respect to the second clause of the proposed bill of Mr. 
Yates, which provides that the stipulation for finality “‘shall not be 
treated as binding” if the General Accounting Office or the courts 
find that the action of the administrative officer was fraudulent, 
arbitrary, capricious, and so forth, | would suggest the substitution 
of the following language as a second separate paragraph: 
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2. That the General Accounting Office, the United States Court of Claims and 
the United States district courts to the extent that they cxercise concurrent 
jurisdiction with the United States Court of Claims under section 1346, title 28, 
United States Code, are hereby granted jurisdiction to set aside any decision 
made by any administrative official, representative, or board on any disputed 
question arising under a contract with the United States if the said General 
Accounting Office or courts find that the action of such official, representative or 
board was fraudulent, or arbitrary, or capricious, or grossly erroneous, or that 
it was not supported by substantial evidence. 


It is my opinion that the suggested language would accomplish the 
same effect as that proposed in the Assistant Comptroller General’s 
draft but would not be subject to the criticism that it prescribed a 
rule of decision. 

I am persuaded to this view because in the first place the essential 
grant of the act is one of jurisdiction, which it is within the power of 
Congress to bestow, and, secondly, the act does not tell courts how 
thev must construe or treat contract provisions but, instead, gives 
them the jurisdiction to set aside any administrative decision that 
they find to be fraudulent, arbitrary, capricious, grossly erroneous, 
or not supported by substantial evidence. 

In my proposed draft I have also inserted the word “or’’ between 
the various standards of fraud, arbitrariness, capriciousness, gross 
error, and so forth, in order to make it clearly appear that these vari- 
ous standards are stated in the disjunctive so that if any one of them 
were established the court would have the necessary jurisdiction to 
set aside the administrative decision. And I submit herewith a writ- 
ten draft of the bill as I have proposed, which I ask be considered in 
connection with my testimony. 

Senator Kincore. It will be so entered in the record. 

(The information referred to is as follows:) 


Succestep Drarr or Joun W. Gaskins Basep ON GENERAL ACCOUNTING 
OrricE ProposEep DRarr 


A BILL To authorize review of decisions of administrative officials, representatives or boards under Gov- 
ernment contracts, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
Ame rica unm Clongre ss assem hled 

1. That no Government contract shall contain a provision making final on a 
question of law the decision of an administrative official, representative or board, 
and every contract hereinafter entered into by the United States which contains 
any provision making the decision of an administrative official, representative or 
board final upon disputed questions of fact shall contain a qualifving provision 
that such decision shall not be final if it is fraudulent, or arbitrary, or capricious, 
or grossly erroneous, or is not supported by substantial evidence; 

2. That the General Accounting Office, the United States Court of Claims and 
the United States district courts, to the extent that they exercise concurrent 
jurisdiction with the United States Court of Claims under section 1346, title 28, 
United States Code, are hereby granted jurisdiction to set aside any decision 
made by any administrative official, representative or board on any disputed 
question arising under a contract with the United States if the said General Ac- 
counting Office or courts find that the action of such official, representative or 
board was fraudulent, or arbitrary, or capricious, or grossly erroneous, or that it 
was not supported by substantial evidence. 


Senator Kiricore. I have a question on that, however. 

Mr. Gaskins. Yes, sir. 

Senator Kiicorr. You give the right to hear this to the district 
courts under a certain general law. Now, this committee has re- 
peatedly, in the past few years—and T hope some day we will make 
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it a matter of general law-—referred matters that were not covered by 
that statute to the district courts to actually hear, and thereby for 
that particular case confer jurisdiction on a particular district court. 
Do you think something like that should be put in, in the event some- 
body comes in here and says that it is too hard to get to the Court of 
Claims? For instance, suppose it is a relatively small matter and it 
is Way out in the Northwest or some place and he would like very 
much to have a court out there take care of it. 

Mr. Gaskins. Senator, the Court of Claims, of course, exercises 
jurisdiction on all contract matters, and the various district courts 
have concurrent jurisdiction up to the sum of $10,000. Now, that 
limitation was placed on the jurisdiction of the district court vears 
ago, and is almost as archaic and outmoded as the Lord Campbell’s 
Act which places a $10,000 value on a man’s life if he is killed. 

Senator KriGorr. That is the point | am getting at. 

Mr. Gaskins. That amount could very well be increased to enlarge 
the jurisdiction of the district courts. But I have not really given 
that any consideration, sir. Il do not know whether it would be 
advisable or not to do it. 

Senator Kitcorr. This committee has, in the past, recommended 
in numerous cases, Where the amounts involved were probably slightly 
in excess of $10,000, that the right be granted to the district court in 
the area due to the fact that the Court of Claims has a very heavily 
overloaded docket, and incidentally the expense of coming in and 
presenting the claim would be so great as to practically preclude them 
from doing it. Rather than just arbitrarily deciding that something 
ought to be paid we have referred them to a district court to reach a 
finding on the matter. | was just wondering if you think that should 
he done. 

Mr. Gaskins. Mav | make this statement, Senator 

Senator KinGcore. Because the question of a $10,000 limitation 
there would require a whole lot of study as to just what it should be 
raised to, whereas, in a particular group of cases it might be wise to 
still lenve a certain amount of leeway to the Congress to relieve 
depressive conditions, and later go into the question of whether or not 
the district courts can take over that burden, 

The district courts, you must realize, kick on that. They say it 
puts an extra burden on them that they feel should not be placed 
there. suitat the same time, the Court of Claims is heay ily overloaded 
and has been for a lone time. 

Mr. GAskINs. May 1 make this assertion, sir: All of my profes- 
sional life has been engaged in the practicing before the Court of 
Claims and our firm has been doing that exclusively since 1866. We 
know, as a matter of fact, sir, that the trial of these cases, which in- 
volves engineering problems and complicated accounting procedures, 
can best be tried in the Court of Claims because it has special facilities 
for the trial of those cases. We have had some difficulty applying the 
rules of civil procedure which apply generally to all of the Federal 
district courts to the Court of Claims. We have endeavored to do 
that. 

Now, the Court of Claims, sir, is available to litigants all over the 
United States. The court will come there and will take testimony in 
their home town and they will pay nothing for the cost of that 
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Senator Kirgore. I know that. But the court is overloaded, I think 
vou well know. 

Mr. Gaskins. The processes of the court are not as rapid as they 
should be, sir, but I think in all candor that it is due to the fact that 
there is an inadequate staff of lawvers in the Department of Justice. 
The men there work very hard, but their docket of cases is entirely too 
heavy, and there really should be more lawyers in the Claims Division. 
Once we are ready to go ahead in the Court of Claims we can go ahead 
in a week’s notice. 

Senator Kitcorre. I am glad to find somebody outside of the 
Government that agrees with me on that. I think that that is handi- 
capping the Government, and also handicapping the claimants, the 
fact that the Department of Justice cannot carry through their defense 
as expeditiously as it should be carried through. It also contributes 
to the slowness of the Court of Claims in being able to settle these 
claims 

All right, do vou have anything further? 

Mr. Gaskins. In conclusion, I wish to thank the subcommittee 
very much for the opportunity that they have extended to me to set 
forth these suggestions with respect to Assistant Comptroller General 
Yates’ draft, and | certainly hope that the subcommittee will find it 
possible to extend some form of relief to the contractors of America 
who find themselves today in the unparalleled predicament of being 
deprived, for all practical purposes, of what we recognize as an inherent 
right of American democracy, namely, the right to resort to the courts. 

Senator Kircore. And you feel, do vou, that vour draft prevents 
any question of constitutionality of the law from being suecessfully 
maintained? 

Mr. Gaskins. I do, sir. 

Senator Kitcgorr. The next witness is Mr. Charles L. Harney, an 
engineering contractor from San Francisco, Calif. 

Mr. Harney, will you please state your full name and occupation 
and residence for the record? 


STATEMENT OF CHARLES L. HARNEY, ENGINEERING 
CONTRACTOR, SAN FRANCISCO, CALIF. 


Mir. Harney. I am one of those contractors you were just talking 
about. For the record my name is Charles L. Harney, my address is 
575 Berry Street, San Francisco, Calif. 

IT am president of Charles L. Harney, Inc., a general engineering 
contracting firm with headquarters in San Francisco. I have been 
engaged in the construction business for more than 30 vears, and our 
firm operates throughout northern California and the Western States. 
In addition to directing the affairs of our own organization, I have 
participated in joint venture contracts with other leading contracting 
firms on some of the major construction projects in the West. 

Our firm has performed many public-works-construction contracts 
for the various contracting agencies of the United States Government, 
including the Navy Department, Bureau of Yards and Docks; 
United States Army, Corps of Engineers; Federal Public Housing 
Agency; Bureau of Public Roads; and others. We have built high- 
ways, roads, wharves, and docks, levees, airports, and_ airstrips, 
tunnels, powerhouses, dams and buildings of all types and nature. 
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Our firm is a member of the northern California chapter of the 
Associated General Contractors of America. The northern California 
chapter is made up of approximately 250 contracting firms specializing 
in the heavy highway and engineering phases of the construction 
industry. Conservatively, the members of our association perform 
well over 80 percent of yvour major Federal public works projects in 
northern California. Many of our chapter members operate ex- 
tensively throughout the country and several are carrying on work 
throughout the world. lt am chairman of the legislative committee 
of the northern California chapter, and appear in that capacity to 
inform vou of the views of our board of directors and our members. 

Our association members, and contractors generally, are disturbed 
about the recent decision of the United States Supreme Court in the 
Wunderlich ease. 

The lawvers will have to argue about the fine lines of distinction 
between ‘‘fraud”’ and ‘‘arbitrary”’ aetion and whether or not earlier 
court decisions were departed from by the Supreme Court’s decision 
The lawyers and you gentlemen will have to work out the detailed 
language of any remedial legislation. That is not in my field. 

My purpose in appearing here is to tell vou that the contractors 
who bid the jobs and build your public works projects, understand 
and we believe properly that new ground rules have just been 
established for the handling of our claims against the United States 
Government. Stripped of all refinements, we understand that for 
the first time the Supreme Court has ruled squarely that we cannot 
have any kind of a judicial appeal from the decision of a department 
head unless we can prove actual, conscious fraud on his part in decid- 
ing a dispute under the standard form of government contract. 

Senator KinGorre. Do you remember from your experience when 
that clause was first put into Government contracts? 

Mr. Harney. From my experience, 1 do not remember. But from 
reading about it, in the last couple of days, | understand it was put in 
in 1923 or 1924. | read the testimony of Colonel McGuire. 

Senator KinGore. | know it was not in prior to 1921. 

Mr. Harney. I think the testimony before this subcommittee by 
Colonel McGuire shows the date it was put in. I believe he testified 
that he actually drew this section 15. 

Senator Kingorr. What | was after was I way trying to get the 
background, because at that time | was a contracting agent for the 
United States Government myself, and | know it was not in the 
contract we used up to 1921. 

Go ahead. 

Mr. Harney. This belief on the part of the contractors will be 
reflected very quickly in the cost of Federal construction projects. 
The reaction will be adverse to the interests of the taxpayer. It is 
impossible to measure with certainty the additional cost that the 
Mederal Government will have to pay because of the ruling in the 
Wunderlich case, but we do know that there will be additional cost, 
and we know that it will be great. Let me explain why. 

Publice-works contracts are generally awarded on the basis of com- 
petitive bids. Experience has shown that at the Federal, State, or 
local level open and competitive bidding produces both the most 
efficient and economical results The taxpayers’ interests are served 
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best when there is active and highly competitive bidding by successful, 
experienced contractors with good equipment and skilled organizations. 

Now, the greater the experience and skill the contractor possesses, 
the greater his ability to select carefully the owners and awarding 
authorities with whom he will deal, and to whom he will submit bids 
and enter into contracts. We know from our experience that the 
contractors who can do the best job at the best competitive prices will 
do one of two things when a public awarding authority requires them to 
sign contracts that are unfair and unjust, or enforces policies of inter- 
pretation that are extreme and one-sided. The better contractors will 
either— 

1. Refuse to invest the time and effort necessary to prepare a 
careful, sound fundamental bid for such an agency; or else. 

They will, of necessity, add on to their estimated bid figure a 
rather large lump sum designated generally “for contingencies” to 
cover all possible risks that might arise out of an unfair and unreason- 
able policy of interpretation and enforcement of the contract. 

This practice of adding in large lump sum “contingencies” coverage 
is the only device which long experience has developed in our business 
for the purpose of protecting against the uncertainty of one-sided, 
unfair administrative or inspection policy. This is the contractors’ 
method of translating into dollar value the risk of financial failure 
that he undertakes when he contracts with a public awarding agency 
whose interpretative and administrative policy is harsh and without 
any safety valve by means of a fair and full appeal to an impartial body 
in case there is a highly controversial dispute. 

It is in the total of these lump sum “contingencies” items accumu- 
lated from the large number of contracts awarded by the various 
Federal contracting agencies that will make up the large additional 
cost that Government will have to pay unless there is prompt relief 
from the impossible and unrealistic effect of the Wunderlich decision. 

Senator ArtGorer. | wanted to vou a question about your ex- 
perience in competitive bidding. Careless bidding usually costs the 
party, the Government, for instance, in public contracts, more money 
than carefully estimated bids; is that not right? 

Mr. Harney. Well, usually, on the major jobs, a careless bidder 
rarely ever gets a job. 

Senator Kincore. I know, but if we went strictly on the question 
of dollars and cents alone, it would eventually result in costing the 
Government more money. I have seen numerous cases like that 
where somebody without full knowledge went in and quoted an ex- 
cessively low price as against the careful estimates of good contracting 
firms, and when the contract was awarded the contractor usually went 
broke after about 2 or 3 months, or probably less than that, and then 
it cost the Government more money to complete the job, even if the 
bonding company stepped in and paid the actual cost, but the Govern- 
ment really lost money on the completion of that job by the delay plus 
all of the legal expense entailed, and ever ything else, in order to force 
the bonding company to go ahead. Is that not right? 

Mr. Harney. You are perfectly right there, Senator, and it hap- 
pens very frequently. We do not refer to that type of bidder as care- 
less bidders, we refer to that as incompetent bidding. And incompe- 
tent bidders get themselves and the awarding authorities and every- 
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body they deal with into trouble. It goes on all the time, and will 
always go on. 

Senator KinGore. All right, go ahead. On that contingency 
matter, of course, every contractor allows a certain percentage in his 
bid for unforeseen contingencies, such as weather and things of that 
kind; is that not right? But, of course, we have to increase that 
contingency provision to take care of, say, capriciousness. 

Mr. Harvey. We from California never have to put anything in 
for the weather. 

Senator Kitegore. Well, one day in California I drove up a moun- 
tainside in the sunshine—liquid sunshine—and finally it became 
crystallized sunshine when I arrived at the top. 

Mr. Harnny. Those of us who have had long experience with the 
preparation of cost estimates and bids, and who have sat in on many 
final bid conferences, can tell you with complete assurance that the 
additional cost to the Government that will result from a failure to 
provide some fair and full review of the department heads’ decision 
of a dispute, will far exceed the cost that could possibly result from 
authorizing a highly specialized, but impartial, tribunal such as the 
Court of Claims, to review administrative decisions, publish their 
findings, and thereby police the industry by means of a relatively 
few litigated claims. We believe that most of the fair-minded and 
experienced Government contracting officers would support this 
opinion, 

The additional cost to the Government Is only one phase of this 
problem. More important is the quality of the job that the Govern- 
ment gets for the amount of public funds invested. When vou build 
adam, vou expect a structure that will last through the ages. Lf vou 
build a levee, vou need something that will withstand the force of the 
most violent flood. Build a highway, and you want it to stand up 
under the heaviest and most severe traflic conditions. 

| suggest to vou, as the representatives of the public welfare, that 
vou will get an inferior quality of workmanship if your policy ot inter- 
pretation and enforcement of construction contracts is unfair and un- 
just. ‘That administrative attitude, which very quickly beeomes 
cnown and understood throughout the industry, not only drives awa\ 
the more ex perience “d and successful contractors; it tends to attract 


the less competent, more speculative type of operator. Usually these 
people depend upon worn-out, inadequate equipment and_ hastily 
ssembled organizations. They possess neither the financial assets 
nor the engineering know-how necessary to produce the quality 


construction exper ‘ted of our Federal pul blic ‘-WOrkKS projects, 
Let me make clear several fundamental points about the type ot 
dispute I am discussing, and the nature of the relief that we hope vou 
vill grant us: 
First, the disputes we are concerned about, and which those who 
are at the time our adversaries, and in a position to decide against us, 
lo not involve “nickel and dime” amounts. They may be very large 
That a contractor would file a large claim is nothing to shudder about 
is Inevitable under modern construction procedure, when our larges 
lams and reclamation projects, as well as many of our most vital 
efense facilities, are being built under single contracts so extensive 


that they take several vears to perform, 
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Secondly, we are not seeking any relief from, or compensation for, 
our own mistakes in judgment. Those risks we have always 
assumed, and we will continue to do so. 

Third, the construction industry wants only a fair break in the 
interpretation of our disputed claims. We are not seeking any unfair 
edge in a controversy, vital though the decision may be to our con- 
tinuance in business. All we want is some method of giving us a fair 
and full appeal to some impartial body. 

One final thought: 1 am reminded that in the Wunderlich decision 
the Supreme Court stated that the contractor was not coerced into 
making the contract—and this is the point you brought up—they 
said it was a voluntary act on his part; and that he contracted for the 
particular method of settling disputes. The fair inference is that six 
of the judges of the Supreme Court think a contractor, who has been 
found to be the lowest responsible bidder, then sits down with the 
contracting officer and negotiates the terms of his contract, agreeing 
to those provisions that are fair and workable, and eliminating those 
that are harsh, unfair, and unreasonable. 

Now, I am reluctant to appear to criticize the Supreme Court of 
the United States. For both it and the Congress 1 have both a deep 
respect and a great admiration. But, I suggest, Mr. Chairman, that 
those six judges have never participated in signing a standard form 
construction contract, or even talked to anyone who has. 

The fact is that we do not negotiate the detailed provisions of these 
contracts. The local contracting officers are under express orders 
not to change them. We are required to sign the exact form of 
contract that they hand us, or our bid bonds would be forfeited. 

Senator Kircore. Well, is not that feature of it fair? In other 
words, supposing XYZ Co. became the low bidder. If they could 
then go in an negotiate exactly what was going to be done, it would 
not be fair to the other bidders. They must all bid on exactly the 
same speaiicationn and terms in order to make it a fair bidding; is 
that not right? 

Mr. Harney. That is correct. 

Senator Kitgore. So that that leeway should not be granted the 
contracting officer to make any changes in the general terms of the 
contract or the specifications 

Mr. Harney. We do not want him to have any leeway. 

Senator Kincore. Unless, of course, there are optional specifica- 
tions in which there are one or two options. Then they designate 
which one of the options should be accomplished, and in which case 
the contractor normally bids different figures on each option; is that 
not right? 

Mr. Harney. That is correct. 

Senator Kinrcore. | would like to ask vou another question: 1 do 
not want in any wey to reflect upon the contracting officers, but from 
your personal experience, have vou not experienced that in the main 
they have not had actual contracting experience as construction 
people? They are usually just technically trained men, if thev are 
officers of the Navy or Army or the Air Corps, who have their eduea- 
tion and maybe some experience, and they are assigned by a spec ial 
order (o be a contracting officer, and they thereupon hecome one 
is that not right? 


\Ir. Harney. Yes: that is correct. 
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Senator Kitcorr. So they do not fully appreciate the situations in 
the contract. 

Mr. Harney. It takes experience. 

Senator KirGorr. What may not seem capricious to them may be 
a very arduous caprice that would affect the contractor very 
disadvantageously 

Mr. Harney. That is right. The best contracting officers are 
always men who have had experience in the construction field. 

Senator Kingore. As constructors themselves. 

Mr. Harney. That is correct. They realize the problems that the 
contractor has. 

Senator Kitcore. And it is unfortunate that we have had very 
few men to be placed as contracting officers with that experience. 

Mr. Harney. That is correct. 

In conclusion, I want to thank you for the opportunity of appearing 
before this subcommittee. Thank you, very much. 

Senator KinGorr. Thank you, sir. 

The next witness will be Mr. Gardiner Johnson, attornev at law. 
from San Francisco. ; 


STATEMENT OF GARDINER JOHNSON, ATTORNEY AT LAW, SAN 
FRANCISCO, CALIF. 


Mr. Jounson, Mr. Chairman, I am an attorney at law practicing 
in San Francisco. My office address is 111 Sutter Street, San Fran- 
cisco. By wav of background, experience, and qualification, may I 
state to you that for more than 10 years my associates and I have 
specialized in the representation of contractors and construction in 
dustry emplovers’ associations. Much of our work has been in con- 
nection with problems arising out of public-works construetion con- 
tracts with various governmental agencies; advising contractors as to 
their rights under the various forms of contracts; processing claims 
against vovernine ntal agencies based on contracts; and handling the 
many administrative and governmental relations problems incident 
to such work. 

Wi have represented many eeneral contractors’ associations 
throughout northern California, both in the building phase of th 
industry, and in heavy highway and engineering construction. One 
of these groups for which Lam general counsel is northern California 
chapter of the Associated General Contractors of Amertea, In I 
is in that CAUpPaAciey and in behalf of that chapte! and its members that 
| appear here today 

\lyv purpose in listing this experience is not to trv to convince you 
that we have the easy answers or the QUuleK responses [t is merel\ 
to demonstrate that we have been up this street before, and have 
been run over by the machine. We bear the scars of defeat 


Incidentally, 1) reading the record ot the prior hearing noted 
hat a copy of the proposed bill, S. 2487, was introduced, but I did 


not see any reference to the inclusion of the Wunderlich decision in 
i ! . , . 
the record, so | brought one along l wonder if it would not be a 


rood idea to incorporate it since it Is the present cause of this diffieulty. 
senator KILGORE. Let it be incorporated, 
Che material referred to is as follows:) 
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SUPREME COURT OF THE UNITED STATES 
No. 11, October term, 1951 


PHE UNITED STATES, PETITIONER, V. MARTIN WUNDERLICH, ANN M. WUNDERLICH, 
MARIE WUNDERLICH, ET AL. ON WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF CLAIMS 

(November 26, 1951) 


Mir. Justice Minton delivered the opinion of the Court. 

This Court is again called upon to determine the meaning of the ‘‘finalitv 
clause’’ of a standard form Government contract. Respondents agreed to build 
a dam for the United States under a contract containing the usual ‘Artiele 15.”" ! 
That article provides that all disputes involving questions of fact shall be decided 
by the contracting officer, with the right of appeal to the head of the department 

whose decision shall be final and conclusive upon the parties thereto.”’  Dis- 
satisfied with the resolution of various disputes by the A encores 9 head, in this 
instance the Secretary of the Interior, respondents brought suit in the Court of 
Claims. That court reviewed their contentions, and in the one claim involved 
in this proceeding set aside the decision of the department head. 117 Ct. Cl. 92. 
\ithough there was some dispute below, the parties now agree that the question 
decided by the department head was a question of fact. We granted certiorari, 
341 U.S. 924, to clarify the rule of this Court which created an exception to the 
conclusiveness of sue ¢ administrative decision, 

The same Article 15 of a Government contract was before this Court recently, 
and we held, as: a review of the authorities, that such article was valid. 
Voorman v. United States (838 U.S. 457). Nor was the Moorman case one of 
first impression. Contracts, both governmental and private, have been before 
this Court in several cases in which provisions equivalent to Article 15 have been 
approved and enforced “in the absence of fraud or such gross mistake as would 
necessarily imply bad faith, or a failure to exercise an honest judgment * * = *,” 
Kthlberq v. United States (97 1 S. ag $02): Sweeney v. United States (109 
U.S. 618, 620); gona > urg & P. R. Co. v. March (114 U.S. 549, 553); Chicago, 
». F. m R. Co. ° a ice 13S | { >. 188, 1N5 . 

In Ripley \ Unit i States (223 U.S. 695, 704), gross mistake imp!ving bad fait! 
is equated to “fraud.”’ Despite the fact that other words such as ‘‘negligence,”’ 

incompetence,’ “‘capriciousness,”’ and ‘“‘arbitrarv’’ have been used in the course 

of the opinions, this Court has consistently upheld the finality of the department 

vead’s decision unless it was founded on fraud, alleged and proved. So fraud is 

essence bee exception, 13 fraud we mean conscious wrongdoing, an intention 

o cheat or be dishonest. The decision of the department head, absent fraudulent 
econduet. must stand under the plain meaning of the contract 

If the conclusiveness of the findings under Article 15 is to be set aside for fraud, 
raud should be alleged and proved, as it is never presumed, Ul nited States v. Colo- 

» Anthracite Co. (225 U.S. 219, 226 In the case at bar, there was no allegation 
fraud. There was no finding of fraud nor request for sucha finding. The finding 
ie Court of Claims was that the decision of the department head was 





‘ 


arbitrary,’’ ‘‘capricious,”’ and ‘‘grossilv erroneous.’’ But these words are not the 
equivalent of fraud, the exception which this Court has heretofore laid down and 
to which it now adheres without qualification, 
Respondents were not compelled or coerced into making the contract. It was 
a voluntary undertaking on their part. As competent parties thev have con- 
tracted for the settlement of dispuies in an arbitral manner. ‘This, we have said 
in Moorman, Congress has left them free to do. Moorman v. United States, supre 
this arbitral process is fraud, placed there by this 


at 462. the limitation upon 
Court. If the standard of fraud that we adhere to is too limited, that is a matter 
tor Congress 

Since there was no pleading of fraud, and no finding of fraud, and no request 
forsuch a finding, we are not disposed to remand the case for any further findings, 


as respondents urge. We assume that if the evidence had been sufficient to con- 
titute fraud, the Court of Claims would have so found In the absence of such 
nding, the decision of the department head must stand as conclusive, and the 
judement is 
Reversed 
‘ARTICLE 15. Disputes.—Except as otherwise specifically provided in this contract, all disputes concern- 
g questions of fact arising under this contract shall be decided by the contracting officer subject to written 
peal by the contractor within 30 days to the head of the department concerned or his duly authorized 


entative, whose decision shall be final and conclusive upon the parties thereto. In the meantime the 
t ill diligently proc i with the work as directed.”’ 
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SUPREME Court OF THE UNITED STATES 


No. 11.—October Term, 1951 


THE UNITED STATES, PETITIONER V. MARTIN WUNDERLICH, ANN M. WUNDERLICH, 


MARIE WUNDERLICH, ET AL. ON WRIT OF CERTIORARI TO THE UNITED STATI 
COURT OF CLAIMS 
(November 26, 1951) 
Mr. Justice Douglas, with whom Mr. Justice Reed concurs, dissenting 
Law has reached its finest moments when it has freed man from the unlimited 
discretion of some ruler, some civil or military official, some bureaucrat. Wher 


discretion is absolute, man has always suffered. At times it has been his property 
j pro} 


that has been invaded; at times, his privacy; at times, his liberty of movem« 


at times, his freedom of thought; at times, his life. Absolute discretion is a ruth 
master. It is more destructive of freedom than any of man’s other invention 
The instant case reveals only a minor facet of the age-long struggle. The re 





' 


uit 


reached by the Court can be rationalized or made plausible by casting it in term 


of contract law: the parties need not have made this contract; those who conti 
with the Government must turn square corners; the parties will be lefi wl 


their engagement brought them. And it may be that in this case the equiti 
with the Government, not with the contractor. Sut the rule we announce 
wide application and a devastating effect. It makes a tyrant out of eve 


tracting officer. He is granted the power of a tyrant even though he is stubbe 


perverse, or captious. Heis allowed the power of a tyrant cee gh he is ink 


tent or negligent. He has the power of lite and death over a private business « 

though his decision is grossly erroneous. Power granted is seldom neglected 
The principle of checks and balances is a healthy one An official who is 

countable will act more prudently. A citizen who has an appeal to a body 


pendent of the controversy has protection against passion, obstinacy, irration: 


conduct, and incompetency of an official. The opinion by Judge Madden in 


case expresses a revulsion to allowing one man an uncontrolled discretion 01 
another's fiscal affairs. We should allow the Court of Claims, the agency clos 
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rhese disputes, to reverse an official whose conduct is plainly out of bounds whe 





he is fraudulent, perverse, captious, Incompetent, or Just palpably wrong 
rule we announce makes Government oppressive The rule the Court of ( 
espouses gives a citizen justice even against his Government 
SUPREME Court OF THE UNITED STATES 
No. 11 October term, 1051 
HE UNITED STATES, PETITIONER, U. MARTIN WUNDERLICH, ANN M. WUNDET 
MARIE WUNDERLICH, ET AI ON WRIT OF CERTIORARI TO THE UNIT! 
COURT OF CLAIMS 
Nove miber 26. LOS] 
\Ir. Justice Jackson, dissenting 
It is apparent that the Court of Claims, which deals with many such case 
ve deal with few, has reached a conclusion that contracting officers and hea 
departments sometimes are abusing the power of deciding their own law s 
hich these contract provisions give to them. It also is apparent that the ¢ 
Claims does not believe that our decision in United States v. Aloo 
U.S, 457 ,compietels closed the door to judicial relief from arbitrary acti \ 
also is fraudulent in the sense of ‘conscious wrongde x, al f f 
be dishonest Nor ceud I have believed 
CGiranted that these coniracts are legal, it should not follow that one who tak 
publie contract puts himself wholl in the power of contracting officer 
iepartmen heads When we recently repeated i \Vloorman t] il ner a 
vere CONCLUSILV: inless impeached on the ground of fraud, o f 
necessa ,imy d bad faith, d.. at 461 (emphasis supplied), | suppose 
meant that part of the reservation for which | have supplied emphas 
av's decision seems not on} to read that out of the Moorman decisio : 


» add an exceedingly rigid meaning to the word ‘“‘fraus 
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Undoubtedly contracting Darvies Can agree to put decision of their dis 


the hands of one of them Bui one who undertakes to act as a judge 
ase or, What amounts to the same thing, in the case of his own departme s 
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be under some fiduciary obligation to the position which he assumes. He is not at 
liberty to make arbitrary or reckless use of his power, nor to disregard evidence, 
nor to shield his department from consequences of its own blunders at the expense 
of contractors. He is somewhat in the position of the lawyer dealing with his client 
or the doctor with his patient, for the superiority of his position imposes restraints 
appropriate to the trust. Though the contractor may have convenanted to be 
satisfied with what his adversary renders to him, it must be true that he who 
bargains to be made judge of his own cause assumes an implied obligation to do 
justice. This does not mean that every petty disagreement should be readjudged, 
but that the courts should hold the administrative officers to the old but vanishing 
standard of good faith and care. 

I think that we should adhere to the rule that where the decision of the con- 
tracting officer or department head shows “such gross mistake as necessarily to 
imply bad faith’ there is a judicial remedy even if it has its origin in overzeal for 
the department, negligence of the deciding official, misrepresentations—however 
innocent—by subordinates, prejudice against the contractor, or other causes that 
fall short of actual corruption. Men are more often bribed by their loyalties and 
ambitions than by money. L still believe one should be allowed to have a judicial 
hearing before his business can be destroved by adininistrative action, although 
the Court again thinks otherwise. Cf. Hwing v. Mytinger (339 U.S. 594, 604). 

Mr. Jonnson. My approach to the need for some legislation em- 
bodying the basic principles of S. 2487 may be different from most of 
the attornevs who have appeared previously in support of the bill. 

Senator Kitcorr. Let me interrupt at that point and ask you this 
question: Was there a dissenting opinion in the Wunderlich case? 

Mr. Jonnson. There were two dissenting opinions. 

Senator Kirgore. Are thev included in this opmion vou submitted? 

Mr. Jounson. Yes, thev are. The decision, as I recall, Senator, was 
a 6-to-3 decision. 

Senator KitGorer. That isright. I did not recall whether there was 
a dissenting opimion that had been written or not. Ll was not sure 
of it. 

Mr. Jounson. Yes, there were two verv strong dissents, and | 
might sav, very realistic ones 

Most of the attornevs who have appeared previously in support 
of the bill are highly skilled specialists in the presentation of claims 
against the Government. Basically our normal function is quite 
different. We try to advise the contractors as to the best methods 
of keeping out of disputes. We try to counsel them on the steps that 
they should take so as not to have to file a claim arising out of 
disputed question of fact. We would prefer to help them negotiate 
with the contracting officer or the head of the department involved a 
fair, workable contract containing equitable dispute clause. 

Let me establish one fundamental premise: Along with the people 
that I have represented and counseled, | am basically opposed to any 
arrangement by which an active partisan is given the unlimited author 
ity to decided a disputed issue, but his adversary has no opportunity 
for fair appeal to an impartial person. 

Kor instance, how ridiculous it would be to provide that every 
quarrel on the baseball diamond should be decided by the manager 
of the home team, or that every matrimonial dispute should be 
decided by the wife, with no right of appeal except for fraud—to an 
impartial arbiter of some kind. 

Morally, there is no greater ry ahi for providing that in a 
dispute over a question of fact or law between a contractor and a 
pub lic aw? arding agency, the re enisaniaaisiiee of the ageney shall have 
the unlimited right to determine the dispute finally, and with the 
moral suasion that is wrapped up in the right to an e thee tive appeal. 
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However, we are realists, and we know that the performance of a 
contract cannot be held up pending resort to the courts, or even to 
arbitration. Reluctantly, then, experience says that the fair-minded 
- rson will compromise with expedience and agree to a determination 
by the public agency’s representative. But the consideration for that 
compromise should be nothing less than a fair and full right to appeal 
the determination to an impartial body. 

So, if the contractor, having been found to be the lowest responsible 
bidder, had an opportunity to negotiate the terms of his contract with 
the local contracting officer, we would advise him, as his legal counse!] 
who is trying to point out the ways to keep out of trouble, that one 
of the most important rights that he could bargain into his contract 
indeed one of the most valuable property rights— would be the right 
to appeal the determination of the de p irtment head on a dispute aris- 
ing out of a question of either fact or law to an impartial body, un- 
trammeled by the niceties of distinction between ‘fraud’? and—to use 
the terms of the Supreme Court decision—something that is “equated 
to fraud.”’ 

But, Mr. Chairman, | want to make it clear beyond any possible 
misunderstanding that, as Mr. Harney has stated, the individual con- 
tractor dealing with the local constracting officer has absolutely no 
opportunity to negotiate, b: argain for, trade, or work out the detailed 
provisions of his own particular contract—either with respect to the 
disputes clause, or any other aspect of it. 

Senator Kincore. Excluding the disputes clause, do you not agree 
with the previous witness that negotiation after acceptance of the bid 
in competitive bidding would be unfair to the other bidders? 

Mr. Jounson. I certainly do, Senator. 

Senator KitGgore. So that must all be settled before the bid is 
accepted? 

Mr. Jonunson. That is exactly right. As you have pointed out 
if your competitive-bid system is going to operate fairly, and if vou 
are going to eliminate any suggestion even of fraud or collusion, vou 
must have the same contract for every party, and you must eliminate 
any possibility of working in or slipping in controversial disputed 
trick clauses which give one person an advantage over another. 

But 1 am merely stressing this point, because the Supreme Court 
seemed to place part of its rationale of the decision upon the fact 
that thescontractor voluntarily entered into not only the contract, 
but the form of the dispute clause. And I am pointing out that 
that possibility of relief is eliminated, so that we might pinpomt the 
real source of trouble here and ask relief by way of a fair appeal! 

| agree with vou, 

Senator KitGore. One pot I wanted to ask you about is this: 
At the present time practically all major contracting or major con- 
struction really is being done by the Government; is that not the 
fact? The greatest part of it is, at least. 

Mr. JoHnson. | am not going to become involved in percentages, 
because | am an attorney and not a construction engineer 

Senator KinGorr. | understand 

Mr. Jounson. But basically vour point is correct, that, as the 
allocation of materials program becomes more specific, as it becomes 
impossible, for instance, in our State even to get steel for hghways 
or for schools— and little children in California are running three 
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shifts in some of the schools because they have not adequate housing— 
contractors who normally engage in that business or phase of the 
activity, if they are going to stay in business and keep their highly 
skilled organizations “working and together, have to shift into “the 
fields of de aling with governmental agencies. 

So that you have put your finger on a very vital point. 

Someone may pop up here as a witness and say, ‘Well, these men 
voluntarily negotiate these contracts, and if they were not fair, why 
do they enter into them?” The obvious answer to that is that under 
present conditions the men with the large, going organizations and 
high overhead, or even small contractors who want to stay in business, 
are more and more being driven to deal with governmental agencies. 

Senator Kitcore. They are going to Government contracts to get 
material. 

Mr. Jounson. That is right. 

Senator Kitcore. Just as the manufacturers are going to the Gov- 
ernment contracts to get material. So they are either faced with 
either not bidding and possibly going out of business, or bidding and 
signing this contract. 

Mr. Jounson. That is a very real thing. In other words, that is 
not just an academic argument. Mr. Harney could give you the 
specific cases, probably, better than I can, although, because of the 
nature of my business, we tend to meet the people who are in difficulty. 
And I can say to you from personal experience, month in and month 
out, that what you have brought out here is a very important thing, 
and that men who for many vears have successfully operated in the 
construction business, under present conditions either have to go out 
of business and shut down, or else begin to get into the field of opera- 
tion in which they have never been before, but which involves con- 
tracting with Federal agencies where they know that they will have 
a more reasonable opportunity of getting the essential materials. 

Senator Kircorr. On the other hand, that gives the Government 
a wider field of contracting people with whom to deal, and redounds 
to the best interests of the Government, and particularly in a period 
like the present, where a rapid expansion is taking place. Is that not 
right? 

Mr. Jounson. That is right. It tends to increase the number of 
bidders competing for a job, and it tends, probably pretty uniformly, 
to keep the price down. That is, as vou pointed out before, -if there 
are what you call careful bidders—and what Mr. Harney referred to 
as competent bidders—the greatest danger to efficient, economical 
public construction work is the incompetent, inexperienced, speculative 
bidder, and it is difficult to explain it sometimes to publie authorities. 

As you pointed out, the man who recklessly throws in a wild bid 
without having given it careful thought may turn out to be the low 


bidder. 
Senator Kincgore. And then he may ie to short-change the con- 
tract, shall we sav, by making poor cement, or this, that, or the other 


thing, and you have to hire a whole force a inspectors and count the 
cement sacks and weight the cement and sand and rock and e very thing 
else to make sure he lives up to it. And eventually he goes broke, if 
you make him live up to it. 
Then you have a loss with the bonding company to get performance. 
Mr. Jonnson. You have not exaggerated it a bit. IT could name 
specific cases in our locality in northern California where fairly expe- 
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rienced contracting officers, realizing that they had an incompetent 
contractor on their hands, realizing that his bid was too low, have been 
confronted with the situation of either signing him up and trying to 
help him out, or else going through a long hassle trving to forfeit his 
bond, trving to collect from him the difference between his bid and the 
next lowest bid, and realizing that while they were arguing about it 
the price would be going up, and if they relet the job that would get 


higher prices anvway. It is a real problem for the fair contracting 
officer, and very expensive for the Government. You are entirely 
right on that point. That is one of the realistic problems that you 


have great difficulty on many occasions explaining to a contracting 
officer who has not had practical experience. 

Senator Kincorn. Very well, go ahead, please. 

Mr. Jounson. As I said, 1 want to make it clear on this point about 
the contractor in negotiating his contract that he has absolutely no 
opportunity to negotiate, bargain for, trade, or work out the detailed 
provisions of his own particular contract, either with respect to the 
disputes clause, or any other aspect of it. 

To the contrary, as has been pointed out by other witnesses, most 
Federal contracting officers are under express directives from their 
superiors in Washington not to vary the terms of the standard form 
of contract. 

The result is plain—trelief from the rule announced in the Wunder- 
lich decision cannot be obtained by the individual contractor’s own 
negotiations. That possibility of relief is eliminated. Should he 
attempt to condition his bid upon the inclusion of an equitable dis- 
putes clause in his contract the bid would be rejected as irregular. 
Should he demand that such a clause be inserted in his contract, and 
refuse to sign it if there was a refusal on the part of the contracting 
officer to include it, then his bid bond would be declared forfeited. 

Mr. Foreman has told you that the Associated General Contractors, 
as a national organization, has tried for many years to persuade the 
representatives of the contracting agencies to change _ standard 
form of contract so as to include an adequate appeal as part of the 
disputes clause. In spite of their persistent efforts over many years, 
no agreement has ever been reached on a substantial change of the 
disputes clause. So it is plain that the administrative remedy has 
been exhausted, and that no relief can be obtained from it. 

The remedy, if any, must be found right where Mr. Justice Minton 
and the five concurring Justices said that it lies—with the Congress. 
So we are required to come here and ask the appropriate committees 
of the Senate and the House to work out for us the problem which, if 
we could, we would prefer to solve by fair negotiation. 

In providing the relief, whether by 8. 2487 or any other bill, we ask 
that you protect the contractor against further speculation as to 
whether fraudulent action by a department head is different than 
arbitrary action. Please end for all time the guessing game as to 
whether or not the terms “arbitrary” and “capricious” require some 
conscious, positive state of mind. If, in fact, a ‘‘gross mistake’’ or 
“ross error’ is equated to ‘“‘fraud’’, then in all fairness and reason, 
let’s chop off any new inquiry into what constitutes a gross error as 
detteiee d from an ordinary error. Some contracting officer might 
contend that any error involving less than a million dollars would not 
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The contractor should not be required to become involved in further 
legal tanglefoot as to whether the Wunderlich decision constituted a 
departure from prior court decisions, or whether it didn’t. 

In essence, our plea is that the Court of Claims, or the United States 
district courts, to the extent to which they now exercise jurisdiction, 
be authorized to grant relief in those cases in which the department 
head’s decision is proved to have been unfair, or unreasonable, or not 
supported by substantial evidence. The various grounds, as pointed 
out by Mr. Gaskins earlier, should be stated in the disjunctive, so that 
the pleading and proof of any one of them would be sufficient. 

At this point I want to interject this thought, that the question 
raised about extending the current jurisdiction of the district courts 
of the United States is one that certainly appeals to those of us who 
have to come so far to present our problems. I am not in favor of 
eliminating the Court of Claims as an available forum. Certainly 
there are cases where a skilled specialized tribunal of that sort could 
be better equipped to handle the problem. But also there are many 
other disputes which do not involve those technical engineering diffi- 
culties, which the local district courts of the United States should be 
well fitted to handle. 

And 1 work fundamentally on the theory that the closer you bring 
the Government to home the better it is. Without getting involved 
in refinements, which I realize that you and your staff are eventually 
going to have to meet, my thought would be that you would serve 
the public interest by opening the district courts to contractors who 
want to present these claims without any financial limitation. 

Certainly, the $10,000 limitation is outmoded, and completely out 
of step with modern construction procedure and the type of contracts 
that the Federal Government is entering into. And my personal plea— 
and I am sure it would be echoed many times by the people who have 
to handle these problems in the various districts throughout the 
Nation—would be eliminate completely the monetary limitation, and 
simply vest concurrent jurisdiction in the district courts of the United 
States. 

The language we have suggested would unquestionably eliminate 
any requirement that the contractor prove the state of mind or intent 
of the contracting officer or department head. It eliminates any 
need for proving a conscious, positive, or intentional act of wrong 
doing, whether in support of a claim of ‘‘fraud,”’ or ‘“‘capriciousness,”’ 
or “arbitrary”? action. To prove the intent or state of mind is, in 
most cases, an insurmountable burden. The contractor cannot be a 
fly on the wall of the department head’s office, nor can te wire it for 
sound. Such an element of proof should be eliminated in plain, 
unmistakable language. Our suggestion would do it. 

The appeal, to be fair and full, should include a de novo hearing, so 
that the contractor might suffer no procedural or substantive handicap 
because of the adverse departmental ruling. 

The bill should provide that the relief afforded shall be applicable to 
all contracts already in existence. It is my opinion that this woud be 
the reasonable interpretation of such a proposed statute, but express 
language should be included, so as to eliminate anv question about it. 

It has been suggested to you by the representative of the Depart- 
ment of Justice, in opposing S. 2487, that the passage of it or other 
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legislation embodying its basic principles, would—and I am quoting 
him——“‘constitute an open invitation to a flood of litigation.”’ 

As one who has counselled with many contractors, who knows their 
basic philosephy concerning complicated legal procedure, and who 
understands the reasons for an almost complete abhorrence of litiga- 
tion, except as a last resort, | would predict that there would be no 
such flood of litigation from legislation of the type we have suggested 
and that vou are considering. 

In the first place, the experienced contractor knows that he can 
become involved in few luxuries that will prove to be more expensive 
and burdensome than tying up his top management, engineering and 
office personnel in the dull, grinding, usually profitless task of process- 
ing a doubtful claim on a completed contract. The contractor wants 
to get on with a new job, not argue about an old one. Except in 
very rare instances, claims will be litigated only as the very last resort. 

The person who places emphasis upon the possibility of a flood of 
litigated cases misunderstands, I think, the real value of the availa- 
bility of a fair and full appeal. In my opinion, the most important 
result of a full review —of a de novo nature if possible—by an impartial 
body such as the Court of Claims, or I might add the district court of 
the United States, is the fact that it provides a method by which 
guiding landmarks may be established. A relatively few published 
decisions circularized among the contractors and the contracting 
officers provide the strongest kind of immunization against abuse. 
In other words, the weapon will not be used often, but it is hanging on 
the wall, within ready reach when needed. The availability of the 
fair and full appeal is the best form of policing against abuse. 

Mavor LaGuardia said it all on one occasion when, provoked by 
some professional do-gooder who wanted another new law, he com- 
mented somewhat petulantly: “There’s more law in a patrolman’s 
night stick than there is in the penal code.” The fair and full appeal 
would be the patrolman’s night stick agaist abuse by contracting 
officers or department heads 

Senator Kincore. [have one question there: Would this proposed 
change contemplate, shall we say, an appeal to the Comptroller Gen- 
eral and from the ¢ Comptroller General to the courts, or that they 
would elect to let the Comptroller General settle the law on the 
thing or let the courts? What is your idea? 

Mr. Jounson. My understanding, sir, is that what [ am proposing 
and our group is supporting, consistent with practically all of the 
bills IT have noted that have been imtroduced, meluding 5. 2487, 
would provide for an appeal directly from the department lead’s 
ruling to the Court of Claims or the district courts 

The Comptroller General comes into the picture, as T understand 

because his assistant, Mr. Yates, has suggested here that thes LOO 
should have the right tO appeal. 

Senator Kirgore. That was what I wanted to get straightened out 

Mir. Jounson. That is, an appeal from the decision of the depart- 


ment head I want to say quickly, before vou get the chance to 
ask me the genes, that T have no quarrel and our people have no 
basic quarrel with that. We are against all forms of unfair, warea- 
sonable decisions either agaist the Government and the taxpaver or 
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Senator Kingore. You must realize, of course, that the Comptroller 
General’s office really is an arm of the Congress; it is not a part of the 
executive department. 

Mr. Jonnson. | realize that. 

Senator Kincorr. And it is used by the Congress to see that the 
intent of Congress is carried out in the handling of appropriated funds 
and in the euthorizations and things of that kind. 

Mr. Jonnson. That is right, sir. 

Senator Kincorr, And I just wondered if we contemplate setting 
them up also as a court on disputed claims because they do have to 
pass on the legality after the job is done to determine whether or not 
the contracting officer has himself expended unauthorized funds. 

Mr. Jounson. It was not my understanding that anyone, inciuding 
Mr. Yates, had suggested that the Comptroller General or the Gen- 
eral Accounting Office be constituted as an intermediate step in the 
appeals procedure. 1 understood that they simply wanted practically 
the same right that the contractors are requesting, to take an appeal 
from what they consider to be an unfair and unreasonable decision. 
Their language was a little different than ours. 

Senator KiirGcorer. | wanted to get that clarified, because, as vou 
know, the committee will have to study the proposed bill and the 
proposed substitutes, and possibly we may emerge with something 
that might be better than any of them. 

Mr. Jonnson. | read the proposal and also the statement of the 
Assistant Comptroller General, and I thought they were temperate, 
well-balanced suggestions. I do go along with the fear expressed by 
Mr. Gaskins as to the type of relief suggested. I am fearful that the 
language would possibly be subject to attack on the grounds of uncon- 
stitutionalitv. But that is a matter that can be cleared up by 
amendment. 

The basic idea of allowing the General Accounting Office to appeal 
from unfair and unreasonable decisions we do not quarrel with. Our 
interest here is not just selfish. I mean, after all, | personally, and 
the people I represent, are citizens and taxpavers, and we believe with 
vou that the General Accounting Office does serve a very good purpose. 

Senator Kircore. They do excellent work. 

Mr. Jonnson. That is right. We have no quarrel with that. 

Senator Kircorr. They are our reliance to see that the will 
Congress is carried out. 

Mr. Jounson. That is right. 

Senator Kincore. And they do excellent work on that, and of 
course we do not want to exclude them from the function for which 
they were created in any way, shape, or form. There is a possibility 
also that this may exclude them, and maybe they should be granted 
certain rights also concerning the Congress’ right to go into things of 
this kind. 

Mr. Jounson. As Mr. Hayes pointed out in his testimony at the 
prior hearing, there has already been one court decision holding that 
they are precluded from taking any steps. 

Senator Kireore. | know that. That is the point | am making, 
that possibly the bill will have to use some language which would give 
them the right which the Congress gave them intentionally, to help 
police the contracting Systems of the various agencies, 
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If there is nothing further that you have, thank vou very much for 
vour statement. 

Mr. Jounson. The only thing I wanted to say, Senator, was this: I 
made a plea for taking the Government closer to home. But I do 
want to say to you and to vour staff members that we appreciate 
very much the courtesy that you have extended to us and the patience 
that you have shown us in allowing us to come in and be heard on this 
day. I know that you conte mplated terminating these hearings last 
Wednesday, and we are very grateful for the opportunity to appeat 
and be heard. 

Senator Kitcorr. We have been glad to have you. And I say 
further to you on the point that you bring up about taking the 
Government closer to home, the Government really is at home, be 
cause the Government is the people, according to the Constitution of 
the United States, and those of us who sit in Washington and various 
other places are just the agents of the Government, and the Govern- 
ment is the — scattered all over the United States of America. 
We are not the Government, we are just an agency to carry their wil 
into effect. At least, that is what the founding fathers decided, and 
have not changed my opinion since that. 

Mr. Jounson. I agree with you. I still believe that that is true. 

Senator Kricore. We still have one further witness who has asked 
to be heard, Mr. J. H. MceComber for the General Services Adminis- 
tration, and since we have no further time this morning, we will 
leave the record open, Mr. MeComber, and you may file a statement 
if you wish, or I will hold a hearing for you if you want to discuss it. 

Mr. J. H. McComper (Assistant General Counsel, General Services 
Administration). I understood from Mr. Ruddy that there might 
possibly be some other witnesses from the executive departments who 
would wish to be heard. 

Senator Kingorr. We will hold the record open for a week, and 
Mr. Ruddy will contact all of the agencies involved in case they wan 
to file anv answers or anything like that 

| have here two letters to be placed in the record. The first is fron 
the Chamber of Commerce of the United States dated Aiba : 
1952 

The letter referred to is as follows:) 


CHAMBER OF COMMERCE OF THE UNITED STATES 
Washington 6. ae. Fel 
Hon. Par McCarRRANn, 
Cha man, Senate Judiciary Comn itlee, 
Senate O flice Building, Washington 25, D. C. 


Dear SENATOR McCarran: The Chamber of Commerce of the United States 
is strongly in favor of the pri ciple of S. 2487, which proposes to restore @ 


ticable and realistic right of judicial review of questions of fact arising und 
Government contracts 

That right has been substantially vitiated as the result of the holding in t 
Supreme Court opiniot in the ease of Wunderlich v. Onited States. decide 
November 26, 1951 

In that case the Court had before it the me aning of the so-called finality or 
lisputes clause (art. 15) of Standard Government Contract Form 23 Reversi 
a dete rmination of the United States Court of Claims, the Supreme Court hel 
that this clause must be construed as precluding judicial review of a decisior 
the head of a contracting department, unless such decision was founde 
‘fraud, alleged and proved 

The Court added that by “fraud” is meant ‘conscious wrongdoing, a ( 


neat or be lishonest 
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The National Chamber has long advocated that persons affected by the action 
of governmental departments or agencies should be permitted the widest prac- 
ticable court review. 

In the public interest, as well as to assure equal justice to Government con- 
tractors, we believe that this principle should apply in the case of Government 
contracts. 

Sound reasons for this view were well-stated in the dissenting opinions in the 
Wunderlich case. These dissents pointed out that the rule that the finality clause 
bars judicial! relief from arbitrary action, except where fraud is shown, “has wide 
application and a devastating effect.”’. As Mr. Justice Douglas commented on 
this rule: 


‘It makes a tyrant out of every contracting officer. He is granted the power 
of a tyrant even though he is stubborn, perverse or captious. He is allowed the 
power of a tyrant though he is incompetent or negligent. * * Power 


granted is seldom neglected,” 

In his separate dissent, Mr. Justice Jackson maintained that the rule should 
be that ‘‘where the decision of the contracting officer or department head shows 
h gross mistake as necessarily to imply bad faith there is a judicial remedy 
even if it has its origin in overzeal for the department, negligence of the deciding 
official, misrepresentations—however innocent—by subordinates, prejudice 
against the contractor, or other causes that fall short of actual corruption. Men 
are more often bribed by their lovalties and ambitions than by money. ae 
One should be allowed to have a judicial hearing before his business can be 
destroyed by administrative action * * *,” 

To narrowly limit the right of judicial review of questions of fact arising under 
Government contracts on the ground that such contracts are ‘‘ voluntary under- 
takings,” is to base a rule of law on an utterly erroneous and unrealistic premise, 
and one which completely ignores the urgent needs of the national defense program. 

To meet the timely needs of national defense, and to encourage economy in 
expenditures therefor, requires in the public interest that no unnecessary obstacles 
be erected to securing the maximum possible participation by business concerns. 
Certainly the rule enunciated in the Wunderlich case now stands as a warning 
to be wary of undertaking a commitment where a ‘‘finality clause”’ is to be incor- 
porated in the contract . 

American business has always been keenly conscious of an obligation to lend 
its facilities to the needs of national defense. A desire to play a part in preserva- 
tion of the Nation should not be negated or penalized by requiring a contractor 
to adhere to an unjust contract stipulation. 


suc 


t 

(side from considerations of patriotic motivation, it is a plain fact that because 
of Government controls over materials and major segments of business activity, 
many concerns are confronted with the choice between entering into Government 
contracts, or seriously curtailing their operations, perhaps to the extent of com- 
plete cessation. In such instances, the execution of a Government contract can 
searcely be realistically viewed as an act so ‘‘ voluntary” in character as to require 
that the contractor must be bound by any stipulation therein 

We agree wholeheartedly with the view of Mr. Justice Douglas that the Court 
of Claims, the agency Close to these disputes, should be permitted to ‘'reverse ap 
official whose conduct is plainly out of bounds, whether he is fraudulent, perverse 
captions, incompetent, or just palpably wrong.” 

Cordiaily vours, 
CLARENCE R. MILes. 

P. S.—I would appreciate it if you would incorporate this letter in the record 

of vour hearings : 


Senator Kincorr. The second letter to be placed in the record is 
from the National Federation of American Shippmg, Inc., dated 
February 19, 1952, which will also be made a part of the record at this 
point 

The letter referred to is as follows: 








FINALITY CLAUSES IN GOVERNMENT CONTRACTS ‘ 

















‘ 
NATIONAL FEDERATION OF AMERICAN SHIPPIN TN 
Wasi gion 6, DD, ¢ he 
He Par Mc( ARRAN, 
( he man, (‘am tlee on the Jud rij 
l fed State Nenale. Wasi ) J). ¢ 
Dear Mr. McCarran: 8. 2487 provides that no provision of a overnite 
COl t relating to the finality of the decision of the Govern el representat 
nad ite involving aq tion of wet “ay ‘ nere 1eT na ty oO! rueq 
! judicial x ie@w to those cases in wt h fraud by the Gry ‘ reDpresey 
ve alleged 
\s vou are aware, the purpose of the bill is to give re rot iain 
the Supreme Court in U.S. v. h (Sup. Ct.. Ov ye] ri yr { 
a held that where ¢ ra with the Governmer pre dl i lispute 
cerning questions of fact arising thereunder are to be decided | eG ‘ 
representa Ve suen ce S10] na bye CONCLUSIVE OF ne par ( eab ue 
i finding of fraud Phe Supreme Court stated that Iraud Cu 
wrongdo in intention to cheat or be dishonest 
The effeet of this dec iol Oo prohibi review oO ic} a ‘ 
nsuch case as Obviously it is practica Impossible to prove fraud up t 
of the Government representative under such terms 
Persons contracting with the Government should not be deprived 
reel tron arbitrary, capriciou , Or even Unintentionally err eous act t ‘ 
(,overnme O, DIACE such pers rreparab 
thre power! 
As the of deep-water American-flag shippit 
contract with the | nited States Grovernment, we Wish to expres O 
S. 2487. and urge vour committee to provide relief from such a dar 
ce by favorably reporting the b We further request that this lett 
a part of the records of the heari and we are prepared to submit a 
further data or take any other action the committee may wish in support of the 
Toregoing, 
we Wh to support S. 2487, we believe it wv 1 Do ( preiera! 
that anv provision 1a Government contract plac r the f ul decisi 
rr efaet . he han Is 0 a Lede ra officer or represenutatis and ae ri\ 
t contracting party of di review thereof shall be invalid Ar ‘ 
should. in our opinion be de novo, without prestimptio as to the corre Tie 
the decision of the Federal officer; and include the right of the appellant t 
tr 1 e evide ( 


Senator Kircorr. Thank vou, gentlemen. We will then recess at 
this time to meet at the call of the Chairman In the meantime 
we will hold the record open for 1 week. 

Whereupon, at 12:12 p. m., the committee was recessed subte 
to the call of the Chair 
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FRIDAY, MARCH 21, 1952 


Unirep Sratres SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Wash ington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Hon. Robert C. Hendrickson, presiding. 

Present: Senators Hendrickson, presiding, and Ferguson. 

Also present: Carlisle Ruddy, professional staff member. 

Senator Henprickson. Gentlemen, the hearing will be in order 

As you probably know, the committee decided to reopen these hear- 
ings, because there were some governmental agencies that wanted to 
be heard. 

This morning we are going to give them their day in court. 

We will call as the first witness this morning Mr. John L. Howland, 
Department of the Air Force, whom | understand speaks on behalf of 
the Department of Defense as a whole. Is that correct? 

Mr. How.anp. That is correct, sir. 

Mr. Ruppy. Mr. Chairman, I might say that Mr. Howland is 
accompanied by Mr. Rosewell Austin, who is President of the Armed 
Services Board of Contract Appeals in the Department of Defense. 
He is not here to testify on the merits of the legislation, but to answer 
any questions that you might have with respect to the procedures in 
that Board. 

Senator Henprickson. Fine 


STATEMENT OF JOHN L. HOWLAND, DEPARTMENT OF THE AIR 
FORCE 


Mir. Howianp. My name is John L. Howland. I am an associate 
general counsel of the Air Force. 1 am presenting the views of the 
Department of Defense on this legislation. 

The Department of Defense inserts in all of its contracts a provi- 
sion known as the disputes clause. The clause provides that dis- 
puted questions of fact shall be decided by contracting officers. 

If a contractor is dissatisfied with the contracting officer's decision, 
he has the right to appeal to the head of the military Department. If 
the decision is affirmed on appeal, the clause provides that the decision 
shall be final. 

Every contract has the clause. Most questions arising under 
Government contracts are decided under the clause. 

For example, in the matter of inspection of supplies, the contractor 
may have furnished defective materials and desires to replace them or 
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correct the deficiencies; the contracting officer may agree to accept the 
substituted articles but requires delivery at a reduced price, and there 
is a disagreement as to the new price. This is a dispute which would 
he determined under the disputes clause. 

Or, in the case of default: The contracting officer may have termi- 
nated a contract, and there is a disagreement as to price to be paid 
for materials delivered to, and accepted by, the Government. 

This is a dispute to be determined under the disputes clause. 

Basically, as far as we are concerned, the purposes of the clause are 
to provide some mechanism whereby daily on-the-spot decisions can 
be made readily and finally. As far as the contractors are concerned, 
they need someone to do that, and they also want to be sure that 
whoever makes these decisions will not be influenced or overruled by 
some higher authority the following day. 

The contracting officer, or someone designated by the contracting 
officer and his staff, makes these decisions for the Government. If 
there is a disagreement, the contracting officer must make a written 
finding from which the contractor may then appeal. 

Qn November 26, 1951, the Supreme Court in United States vy. 
Wunderlich held that the findings of fact of a department head, 
affirming those of a contracting officer, under the standard disputes 
clause, could not be set aside unless the decision ‘“‘was founded on 
fraud, alleged and proved.”’ 

“By fraud” said the Court, “we mean conscious wrongdoing, and 
intention to cheat or be dishonest 

As a result of that decision, five bills have been introduced in the 
(‘ongress——three in the House and two in the Senate—to change the 
result there announced by the Supreme Court. Although their pur- 
pose is the same, every one of these bills is worded differently, and 
each has important legal consequences, different from the others, and 
each is different from the present standard disputes clause. 

All of these proposals, however, apparently assume that the Wun- 
derlich decision introduces new limitations on the scope of judicial 
review of questions of fact made by Government officials, pursuant 
to the standard disputes clause. 

Senator Henprickson. That is true; is it not, Mr. Howland? 

Mr. How.anp. I personally feel that it is. The Department of 
Justice, | think, has taken a different view, and our considerations in 
this matter are substantially different from those of the Department 
of Justice. Therefore, I would rather not argue the merits of their 
viewpoint. 

Senator Henprickson. I see. You have studied all five bills; have 
you? 

Mir. Howzianp. Yes, sir. We have. 

Senator Henprickson. If vou had a choice, or were called upon 
to make a choice as to the most effective of the five bills, which one 
would vou take? 

Mr. Howranp. | think we will show in our statement that the bill 
we want, or the language that most nearly approximates the wishes 
of the De ‘partment of Defense, if we were going to have a bill, would 
be the Celler bill. 

Senator Henprickson. Thank vou very much. I am sorry that 1 
interrupted you. 

Mr. Howianp. That is quite all right. 
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Although the majority opinion stated that a court could review 
factual questions only for fraud--which it defined narrowly—we 
believe that it can be argued that the Wunderlich decision did not 
change the traditional rule of the Supreme Court that “gross mistake 
imply ing bad faith’ (U'nited States v. Moorn an, 338 U.S 457 (1950)) 
is equivalent to fraud 

This position was taken by representatives of the Department of 
Justice in their presentation on d. 2487 before vour subcommittee on 
February 15, 1952 

We recognize that the Court of Claims, however. has allowed a 
broader scope of review. For example, in Penker Construction Co 
06 Court of Claims 1, 1942), the court indicated that the words 
“arbitrary, capricious, Or so xrossly erroneous as to imply bad faith’ 
might set too narrow a Lest 

Although the Court of Claims has established standards of review 
broader than those set by the Supreme Court, the Court of Claims’ 
criteria cannot be considered to be the governing tests. It is the 
Supreme Court, of course, which has the final authority to prescribe 
the rule to be followed in interpreting Federal contracts, and it has 
consistently maintamed a narrow scope of court review 

The Department of Defense recognizes, however, that it may be 
contended that the scope of review announced in the Wunderlich 
case unduly restricts contractors’ rights. At the same time it feels 
strongly that it would be most unfortunate if well-meaning legislation 
were enacted which would open the door to judicial review im cases 
where Government officials determine disputed questions of fact under 
the disputes clause. 

In order to reconcile these considerations but not to lose the im- 
portant advantages of the disputes clause finality, the Department of 
Defense is going to amend the clause in future contracts. 

The Department of Defense is of the opinion that the amendment 
should be accomplished administratively and not by legislation. This 
is not a matter primarily of the statutory jurisdiction of the courts, 
but is primarily a matter of contractual agreements between the 
parties, as to the finality of decisions of the admunistrative officers. 
In addition, some situations nught indicate the need for some change 
in the clause. 

The Department of Defense intends to amend the clause so that 


] - 
f 


decisions of fact made by a representative of the Secretary of a military 
Department on questions of fact shall be final ‘unless determined by 
a court of competent jurisdiction to have been fraudulent, arbitrary, 
capricious, or so grossly erroneous as necessarily to imply bad faith.” 

The Department of Defense is of the opinion that this amendment 
would provide a seope of review broader than that which existed 
prior to the Wunderlich opmioen. In view of the complete review 
afforded contractors under the disputes clause, any broader scope of 
review is considered to be unwise 

Under the disputes clause, the Government has established a highly 
workable and expeditious method of administrative review 

May I substitute for “Government” “the Department of Defense 
has established’’? 

Senator Henprickson. You may. 

Under this clause, contractors may appeal from the determination 
of contracting officers to the Secretary of the Department or his duly 
authorized representative. In the Department of Defense this repre- 
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sentative is the Armed Services Board of Contract Appeals. It was 
created as a joint Board of the three military Departments and 1 
governed by a charter and rules which have been published as an 
appendix to the Armed Services Procurement Regulations. The 
record is ample proof that the Board has discharged its responsibility 
fairly and equitably. 

The review procedure provides an inexpensive and expeditious form 
of relief. It gives the small-business men and the man with a small 
claim a fair hearing and an independent review, without the costs of 
litigation. 

Coming now to the bills. The Senate bill (S. 2487), the MeCarran 
bill, provides that 


The disputes clause shall not be construed to limit judicial review of any 
* * * decision (on a question of fact) only to cases in which fraud * * * 


is alleged. 

This bill does not state what the extent of judicial review shall be. 
The passage of this bill would lead to uncertainties between Govern- 
ment contracting officers and contractors and would not be resolved 
until the Supreme Court again spoke. 

Furthermore, if the military departments amend the clause to estab- 
lish specific tests of arbitrariness and capriciousness, these tests will 
govern any contract, and the McCarran amendment would not govern 
the sc ‘ope of judicial review. 

This is because the test established by contract is, in effect, a more 
we test than the MeCarvan test. 

2432, the Chavez bill, states that the Court of Claims shall have 
jur "adic ‘tion over — questions of fact decided by contracting 
agencies, but the Court of Claims has jurisdiction today over those 
questions, even though it be only for fraud. 

If Congress were to pass that bill, it is possible that it mav have 
completely opened the door to contractors’ claims, or it may have 
done nothing; and Wunderlich may still be the law. 

® robably the main trouble here is that the term ‘“‘jurisdiction”’ is a 

gal word of art which simply means power to hear a case. 

i view of the fact that the Department of Defense will amend its 
disputes ¢ ‘lause, it feels that any legislation is both unnecessary and un- 
desirable 

Accordingly, the Department of Defense is opposed to all of the 
bills eeeorenee, the two in the Senate and those in the House. 

If any legislation is to be passed, however, the Department of 
Defense favors language adopting the test which we propose to use 
in the disputes clause as generally prescribing the proper limits of 
court review. That is 
fraudulent, arbitrary, capricious, or so grossly erroneous as necessarily to imply 
bad faith. 

The pressure of time has not permitted the clearance of this state- 
ment with the Bureau of the Budget. 

Senator Henprickson. Thank you very much, Mr. Howland. You 
may be sure that the committee will give vour statement very careful 
study 

1 wonder if we should not have Mr. Austin, for the record, describe 
the procedure before your Board, so that the members of the com- 
mittee may have the benefit of his observations. 

Mr. Avsrix. I would be very glad to, sir. 
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STATEMENT OF ROSEWELL AUSTIN, PRESIDENT, ARMED 
SERVICES BOARD OF CONTRACT APPEALS 


Mr. Austin. The appeal is taken by the contractor after he is 
disappointed or disagrees with a contracting officer. He addresses 
that to the Secretary of the Department in which his contract is made, 
hut it goes to the contracting officer for the purpose of checking 
correspondence and the contract and the amendments to it, when it 
is then forwarded to the Armed Services Board of Contract App als 

We have a Recorder's Office, and that Recorder pages the file and 
sees that everything is in order and then turns the file over to the 
trial attorneys 

Now, each Department maintains a group of attorneys, to represent 
the Government's side in that case. In other words, they are com- 
parable to the Department of Justice 

Senator Hinprickson. How many members do you have on the 
Board, Mr. Austin? 

Mr. Austin. On all 3° panels together there are 16 members 
There are three on the Navy panel, three on the Air Force panel, nna 
the balance on Army 

The reason for that difference is that the number of contracts let 
by the Army is vastly more than either of the other two services. 

Senator Henprickson. How many trial attorneys do vou have? 

Mir. Austin. Well, the Army maintains a group of about six, the 
\ir Force has one here and three, | think, at Wright Field; and the 
Nav Is represented a little bit differently Kach bureau has its own 
counsel ana, according to which bureau Is involved, that counsel 
Comes before the pane! for the hearing 

Senatol Hy NDRICKSON None of these vultornevs Is Integrated with 
the Departmadnt of Justice at all? 

Mir. Austin. No, sir 

Senator Henprickson. They are completely independent of 
Department of Justice? 

Mr. Austin. That is correct. 

Senator Henprickson. Now, | am sorry. You were telling the 
committee about the clerk and the recording and so on 

Mr. Austin. After he has forwarded this to the trial attorney, the 
trial attorney then files a memorandum which is in the nature of 
pleadings 

It boils down the issues, in other words, which the Government 
thinks should be tried 

Then the appellant is given a copy of that and has 20 days to file 
a comparable One, which joins the issues. 

Thereupon, the date for hearing is set. The appellant comes there 
and may represent himself alone or have one of the members of his 
business firm represent him. They do not have to be lawyers, but 
he may have a lawyer with him. 

The hearing is conducted a great deal as hearings before the courts 
are conducted in county courts and such things. However, our rules 
ol ey idence do follow alone the lines of admissible Cy idence In court 
but are much more lax. We have had the experience of believing that 
if an appellant can get everything off his chest, even though he is 
talking about matters that are not admissible, or competent, perhaps, 
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we think that justice is being acquired, so far as the administrative 
procedure is concerned. 

1 must-say that we have received very favorable attitudes on the 
part, not only of the appellants themselves, but of their attorneys, 
because of that attitude that we have pe ‘rmitted them to take before us. 

Now, we also permit them to argue their case or to file briefs, and 
we give them ample time to do that. When that is completed, then 
the hearing member, the member who sat, is the one who makes up 
the study of that file, and of the testimony, after that has come back, 
and he writes what he thinks should be the opinion. He circulates 
that within his division, if it is an Army case, or within the whole 
panel if it is Navy or Air Force. If they agree that he has written 
the correct decision, it goes to the chairmen of the other two panels 
for their review of the decision. If they think it is all right, they 
indicate by signing that they do not ask for review by the whole 
Board, and if it receives the favorable decision of those two chair- 
men, it becomes the final decision of the whole Board, although not 
all of the members of the Board have seen it. 

If, however, one of those chairmen thinks that it warrants considera- 
tion by the whole Board, he so indicates, and it then is circulated 
throughout the whole membership. Each one of them studies it and 
indicates what he thinks should be changed, or that he approves, and 
so forth, and finally we get a decision which is a Board decision, some- 
times by a majority and sometimes completely unanimous. 

Senator Henprickson. Are Board members trained in the law? 

Mr. Austin. Every one of them; yes, sir. Let me say this: That 
although during the shooting war all of us were in uniform, we were 
not professional soldiers. Take myself, for instance. Even though 
1 served 6 years in the Army, I never had 1 minute of military train- 
ing. Ido not know the military side at all. Each of us was chosen 
out of the general practice of law and with an idea, too, of location. 
We have tried to bring the Board together representing all parts of 
the country, so that you will find lawyers on this Board who are from 
the North, the South, the West, and the East, and they are all men 
of maturity. J guess I am the oldest member there. As a matter of 
fact, 1 was on the original Board, and have been there continuously 
since then. 

Senator Henprickson. Mr. Austin, how many cases are now pend- 
ing before the three Boards? Do you know? 

Mr. Austrx. Before the three panels? Yes, 1 think I have those 
figure S. 

Do you have them, Mr. Howland? 

Mr. How1anp. I believe I have. 

Mr. Austrx. It is in the neighborhood of 300 or 400 cases. 

Senator Henprickson. Pending cases? 

Mr. Austin. Yes, sir. The cases pending on February 1 were 
286—-167 of those were before the Army panel; 58 before the Navy 
panel, and 61 before the Air Force panel. 

Senator Henprickson. On an average, how long does it take to 
dispose of a case? 

Mr. Austix. Well, I have tried so hard to get an average, but that 
is very difficult, because of certain reasons. Frequently we get an 
appeal that has to be filed within 30 days, but the man is not ready 
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at all and asks for continuances. We feel that it is his problem and 
his case and we should not be extremely strict about forcing him to a 
hearing. So we have been a bit lenient in giving him all the time he 
wants. 

The Government almost never asks for continuances except as it 
might be for a week or two, but we do have some little cases that are 
heard today, for instance, and they are out in 30 days—decided., 
There are other cases that were snagged when going around the Board, 
we cannot decide on them and they may rest 6 months there before 
we get a decision. 

Mr. HowLanp. Senator, I understand that as evidence of the time 
element the complaints from appellants about the time-consuming 
proceedings are negative. | have asked members of the Board about 
that, and the appellants, the contractors, seem to be satisfied in point 
of time. We have no complaints on that. 

Senator Henprickson. | was going to ask that question: Have you 
ever had any complaints as to vour procedure? 

\Ir. Austin. Yes, sir; I have one right now. A man complained 
about it and | looked it up and he certainly had reason for it. The 
case got lost in a certain division down in Wright Field and was just 
forgotten. We never knew that it existed, but the minute I found 
out that it did exist, the case is now going so fast that the man wanted 
a continuance. 

Senator Hexprickson. I have known that to happen in the courts 
also 

What percentage of vour cases are decided in favor of the contractor? 

Mr. Austin. | would sav about 50-50 

Senator Henprickson. It is about even? 

Mr. Austin. It is about even. 

fr. Hownanp. I had a figure of 54 percent given to me in favor 
the contractor, of those in which the Board took jurisdiction. 

Mr. Ausvin. Mr. Wescott made a survey, [ had not made a survey, 
but I had the belief that it was 50-50 

Senator Henprickson. Do vou know of any other governmental 
agencies that have this pattern of review? 

Mr. Austin. I do not, sir. Because of the fact that we have been 
pointed out by other agencies as a good pattern, it is my belief that 
there is none other. 

Senator Henprickson. Thank vou very much, Mr. Austin and 
Mr Howland. 

Senator Henprickson. The next witness is Mr. Hervey Macomber, 
assistant general counsel, General Services Administration. 

Mr. Macomber, the committee is grateful to vou for your appear- 
ance here. Will vou proceed and tell the committee what you think 
about this pending legislation? 

Mir. MacompBer. Thank vou, Senator. 

[ have with me Mr. Julius Silverstein, chief counsel of the Legisla 
tion and Regulations Division of our Office. I do not have a forma 
prepared statement. I have a rough draft, and, with your permission, 
| will follow it. 

Senator HenNpRIcKSON. You may proceed in your own manne! 


} 
i 
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STATEMENT OF HERVEY MACOMBER, ASSISTANT GENERAL 
COUNSEL, GENERAL SERVICES ADMINISTRATION 


Mr. Macomper. On behalf of the Administrator, we want to ex- 
press our appreciation of the opportunity to appear before the com- 
mittee to express our views with respect to the bill dealing with 
finality clauses in Government contracts. 

As you may recall, the General Services Administration has a 
statutory responsibility with respect to Government contracts under 
the Federal P roperty and Administrative Services Act which was 
legislation creating the General Services Administration, 

This new agency was given the responsibility and the duty to 
prescribe policies and methods of procurement and disposal of prop- 
erty for the executive agencies. 

Under section 206 of that act, the Administrator of General Services 
Administration is expressly authorized to prescribe standard forms and 
procedures, and we do prescribe certain standard form contracts for 
use by all Government agencies. 

As Mr. MeGuire testified the other day, the finality clause in the 
disputes provision in Government contracts, goes back for about a 
quarter of a century. Such a provision serves a useful purpose. It 
is a ready mechanism for expeditious, expert, and inexpensive 
settlement of fact disputes which arise during the performance of 
Government erage (s. 

Because of the practical need for such dispute-settling machine TV 
and the unav: ah ibility of more suitable alternatives, such provisions 
have long been in accord with public policy, and have been enforced 
by the courts in both public and private contracts 

“We believe it too simple a View to state that under the contract the 
Government is both judge and jury. The courts and Congress are 
part of the Government, and it confuses the issues to regard all agen- 
cies of government in this connection as one person. 

In many instances, the contracting officer, although he makes the 
finding of fact in a dispute, does so on the basis of team action. On 
the team there are many kinds—an engineer, an accountant, an 
attorney, and an inspector. 

Senator Hrnprickson. May Task if vou heard Mr. Austin testify? 

Mr. MacompBer. I heard a portion of his testimony. 

Senator Henprickson. When he described the Board of Contract 
Appeals in the Department of Defense, is that a counterpart of what 
vou are describing now? 
~ Mr. Macomper. No. What I am describing at the moment, sir, 
is the manner in which the contracting officer’s origimal decision is 
made: that he does not make it in a complete vacuum. It js very 
frequently a matter of team action and consultation. 

In addition to that, we have in General Services Administration, a 
board of review which hears the appeals. 

Senator Henprickson. I assume that vou will treat of that later? 

Mir. Macomerer. Not in any detail, sir 

Senator Henprickson. | wish that vou would deal with it a little 
later, so that we will get that side of the picture. 

Mir. Macomeer. An appeal from the contracting officer is not in 
any sehse the final action The case moves to a new level in the 
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agency when it ORCS before the head of the aveneyv himsc lf 
duly authorized representative or board. 


It is our understanding that the finality clause has continued in 
both Government and private coutracts, beca ise jl his worked well 
In the great preponderance of cases 

At this point, sir, | might explain a lit 
of Review has been constituted by the Administrator to hear 
and to advise him in cases of this sort and in other eases w 
appeal is made to him from a decision of another official in the ag 

Qur Board of Review, while it is not as large or as formally 
as that in the Department of Defense, Operates i substantial 
ame wav; conducts hearings; reviews the disputed action fairl 
complet ly, and advises the Administrator as to a decision in the 
ter; and ordinarily, the Administrator follows the recomine: 
the Board ot Review 

Senator Henprickson. How many people 
aclivItV? 

Nii \Lacomt eR There are three members of the Board of 

Senator Henprickson. There are three memb« rs, and, of cours 
Vou have Government counsel, do Vou not? 

Mr. Macomper. Yes, but there are no Government counsel who 
devote then time solely to the problems bye fore the Board ol Review 

Senator HENDRICKSON. I see. 

Mr. \I ACOMBER. We do not have a sufficient volume. 

Senator Henprickson. Would vou know how many 
have pending now? 

Mr. Macomper. I do not have that information, but 
glad to submit it for the record 

Senator Henprickson. We will appre inte it 

Mir. MacompBer. I am sure that the number of cases that come into 
thre disputes ( lause of the contract is not large 

Senator Henprickson. Do vou know roughly what percentage 
ol the eases are decide d 11) favor of the contractor? 

Mr. Macomber. I cannot give vou much more than wuess 
but I should think more than half of the cases are decided in fay 
the contractor 

Senator Henprickson. More than 50 percent? 

Mr. MacompBer. Yes, sir; more than 50 percent 

Senator HENDRICKSON. Thank Vou, You mav proceed 

Mr. \I ACOMBER. To the extent some contractors 
finality clause to be unfair, it has been testified here that thes have 
added to the contract price a mitigating contingent Sum to the extent, 
therefore, that if an action is taken with respect to the finality 
clause, such action, Wwe feel, should appiy only to contracts made in 
the future. 

The disputes provisions in presently existing contracts, especially 
those executed since the date of the Wunderlich eCxuse November 
1951, Ma be said to have been bought and paid for by the Gaovern- 
ment through the inclusion of such a contingent sum. 

We are persuaded by the researchers, and testimony of the Depart- 
ment of Justice that the Wunderlich decision did not alter the inter- 
pretation and meaning of the disputes provision, but rather constituted 
a reaffirmation, and not a departure from the previously governing 
law on the subject 
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Of course, belief in the accuracy of the interpretation by the Supreme 
Court and the Department of Justice does not preclude review of the 
decision to see that it does substantial justice between the contracting 
parties. 

We are always eager to improve the provisions in Government 
contracts. 

As a matter of fact, the disputes provisions in the Wunderlich case 
had, at the time of decision, already been altered in your contracts. 
The form now used contains a provision in it: 

In any proceeding the contractor shall be afforded an opportunity to be heard 
and to offer evidence in support of its appeal. 

That is in reference to its appeal from the decision of the contracting 
officer to the head of the agency. 

In light of the testimony that has been given here, other improve- 
ments in the disputes provision may well be nee essary. We are happy 
that these hearings have been heard, and we shall study the expert 
testimony and evidence offered here in an effort to improve the dis- 
putes provisions in Government contracts. 

We know that an improved provision will improve relationships 
between the Government and its contractors. 

The General Services Administration will consider revision of dis- 
putes provisions in contracts. 

In this connection, it will consult with other Federal agencies, the 
Congress, and the contractors. We are not in a position at this time 
to state definitely what the revision should be, since we have not com- 
pleted our studies and consultations. 

| have seen the revision that is approved by the Department of 
Defense, and I would expect that our thinking would be somewhat 
along those lines. 

Senator Henprickson. If vou are going to have the decisions come 
from the departments themselves, would it not be advisable to have 
completely uniform procedures in our departments? 

Mr. Macomber. | would think that it would be very desirable. 
How practical it would be, | am not sure, because of the vast difference 
in the volume that is involved, as between the Department of Defense 
and most of the other agencies. But certainly some ground rules 
could be laid down that would be equally applicable. 

Senator Henprickson. | would think so. 

Mr. MacomBer. We sincerely hope and believe that this adminis- 
trative review which we porpose to make will enable us to come up 
with a revised disputes clause which will be reasonably satisfactory to 
those appearing in support of this bill, thus making unnecessary fur- 
ther legislative action on the matter 

I am sorry that we are not in a position to make more definite 
recommendations at this time, or to give more definite indication of 
what we propose to do, but one difficulty is that we are required, in 
connection with prescribing policies of method of procurement and 
standard form and procedures, to consult with the other agencies, 
and there just has not been the time, and opportunity, to do that. 

Senator Henprickson. Is the General Services Administration the 
biggest contracting agency in the Government today or is the Depart- 
ment of Defense the largest? 

Mr. Macomper. The Defense Department is far larger. I would 
expect that General Services Administration is next. 
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Senator Henprickson. That is, at the present time. 

Mr. Macomber. I have nothing further, sir, at this time. 

Senator Henprickson. Mr. Macomber, have you studied these 
five bills, the pending legislation? 

Mr. MacomsBerr. I have not given them an extremely careful stud) 
I think Mr. Silverstein is more familiar with them than I am. 

Senator Henprickson. You have studied them, Mr. Silverstein? 

Mir. Sinversrein. We have read them all. 

Senator Henprickson. If you had to make a choice of one of the 
five bills, assuming that the Congress is determined to pass some 
legislation on this subject, which bill would you take? 

Mr. Sitversrerm. That reading occurred as these bills came 
through, and, if you do not mind, may we have a glance at them to 
refresh our recollection? 

Senator Henprickson. We do not mind. ‘Take your time. 

I assume from your testimony, Mr. Macomber, that vour agency 
General Services Administration, is opposed to judicial review? 

Mr. MacomBer. No,sir. I donot think that we take that position. 

Senator Henprickson. I am glad to hear you clear that up. 

Mr. Macomprr. I do not think that I am in a position to state 
the views of the agency in detail on that. I believe that we would 
not favor legislation that would permit judicial review completely 
de novo of all factual disputes. We would feel that giving the decision 
of the contracting officer some degree of conclusiveness except in 
certain circumstances, would be preferable, in that it furnishes a 
reasonably satisfactory—and has over the years furnished a reasonably 
satisfactory mode of settlement of these disputes, and we are inclined 
to feel, as was indicated by the Department of Justice representative 
that to provide for complete review with no conclusiveness to the 
contracting officers’ decision, might well let in a flood of litigation 
which the courts would not be well equipped to handle at the present 
time. 

Mr. Sirversrem. Mr. Chairman. 

Senator Henprickson. Yes, Mr. Silverstein. 


STATEMENT OF JULIUS SILVERSTEIN, CHIEF COUNSEL, LEGISLA- 
TION AND REGULATION DIVISION, GENERAL SERVICES AD- 
MINISTRATION 


Mr. Strverstein. The Celler bill, H. R. 6214, purports to allow the 
Court of Claims to review finality clauses where the decision is found 
by the court to have been based on fraud, gross mistake, as necessarily 
implying bad faith, or was arbitrary or capricious. 

We would think that that bill, perhaps modified with respect to 
the application of the arbitrary and capricious reference, would make 
for more substantial justice. 

Mr. Ruppy. That is almost Justice Jackson’s opinion, is it not? 
That is his dissent? 

I mean, that it would put it into the status in which Justice Jackson 
viewed the law? 

Mr. Strverstein. | think that we would be happy to apply Justice 
Jackson’s view, which we do not think differs too much from the 
principles and policies in fact stated by the majority of the Court in 
the Wunderlich case; that is to sav, fraud and bad faith would 
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grounds for an appeal against the decision of the department head or 
his representative. 

Senator Hrnprickson. Thank you very much, and thank vou, 
Mr. Macomber. 

Mr. Macompgrr. I should perhaps add for the record that we did 
not have an opportunity to clear the statement formally, with the 
Bureau of the Budget. 

The letter referred to is as follows: 


GENERAL SERVICES ADMINISTRATION, 
Was/ ngton D5, Bo Vay 28, 1952. 


} j y 
dy 


Senate, Washington 25, D. ( 
SENATOR McCarran: At a hearing on S. 2487 held March 21, 19842, 
fore a subcommittee of the Committee on the Judiciary, my associate general 
counsel was asked by Senator Hendrickson, who was presiding, to furnish for the 
record the number of contractor appeals pending before the Board of Review of 
this Administration in cases involving the so-called disputes clause 

There were then pending before the Board of Review 7 cases involving the 
disputes clause, and 24 cases involving the delavs—damage clause in standard 
form construction contracts, which is similar to the disputes clause in that it 
makes the findings of the contracting officer final and conclusive, subject to 
administrative review. This clause, article 9 of United States Standard form 23 
reads as follows: 

“ARTICLE 9. Delays—Damages If the contractor refuses or fails to prosecute 
the work, or any separable part thereof, with sueh diligence as will insure its 
completion within the time specified in article 1, or any extension thereof, or fails 
to complete said work within such time, the Government may, by written notice 
to the contractor, terminate his right to proceed with the work or such part of the 


, 


work as to which there has been delav. In sueh event the Government may 


Take over t he work and prosecute the same to comple Tlon, by contract or other- 
wise, and the contractor and his sureties shall be lable to the Government for 
ANV eXCess Cost occasioned the Government thereby. If the contractor's right 


to proceed is so terminated, the Government may take possession of and utilize 
complet v the work sueh materials, appliances, “al d plant as may be on the 
site of the work and necessary therefor If the Government does not terminate 


he contractor to proce 1 “ontractor shi *“ Inue the work, in 


t } 


will be impossible to determine the actual damages for the delay 
the contractor shall ps he Government as fixed, agreed, 
. 1 ¢«} 


hereof 
res for each calendar day lelav unt 1@ work is completed 

unt as set hin the specifications or accompanving papers 
contractor and his sureties shall liable for the amount thereof: Provided, 
f the contractor to proceed shall not be terminated or the con 
iquidated damages beca of ¢ clays In the completion 

to unforseeable causes bevond the co: and without the fault 

he contractor, Including, but me estrict to, acts of God, or 

Vv, acts of the Government, acts f another contractor in the 

rformance of a contract with the Government, fires, floods, epidemies, quaran- 
ine restrictions, strikes, freight embargoes, and unusually severe weather or delays 
subeontractors due to su causes, if the contractor shall within 10 days from 
ming Of any such delay inless the contracting officer, with the approval 
ead of the department or his duly authorized representative, shall grant 
a further pe riod of time prior to the date of final settlement of the contract notify 
the contracting officer in writing of the causes of delay, who shall ascertain the 
facts and the extent of the delay and extend the time for completing the work 
in his judgment the findings of faet justify such an extension, and his 


, l } 
fhereon sha he final and cor sive on the paties hereto, subject only 
{ the department concerned o 


hi 
h appeal as to the facts of 


Md he final a d conel Sipe on 
Italics supplied 
o a further question by Senator Hendriekson the associate general 
his estimate tt at more than half of the cases COmMming before the 
are decided in favor of the contractor \ check of the reeords 
ts establishment on June 16, 1950, the Board of Review has 
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heard a total of 24 appeals under the disputes clause. In 12, exactly half, of 
these cases the Board has recommended that the decision of the contracting 
officer be overruled in whole or in part, and the Administrator has acted in 
accordance with that recommendation. The Board has heard 64 appe als under 
the delavs—damage clause and in 39 instanees the Administrator, in accordance 
with the Board’s recommendation, has overruled the contracting officer in whole 
Or ih part 
Sincerely yours, 
Maxweui H. Evpiorr 


General Counse 


Senator Henprickson. Thank you very much. 

The next witness is Mr. E. Manning Seltzer. You represent the 
Chief of Engineers, is that correct? 

Mr. Sevrzer. Yes, sir. | have with me Mr. William I.. Carey, 
deputy department counselor for procurement of the Department. 


STATEMENT OF E. MANNING SELTZER, CORPS OF ENGINEERS 


Mr. Sevrzer. Senator, I would like to say that Mr. Howland, who 
spoke for the Department of Defense was also speaking for the Army 
engineers. 

We heartily endorse the views that he has presented here and would 
be happy to answer any questions vou would like to raise with respect 
to the Army’s procedures, and specifically the procedures of the Corps 
of Engineers. 

Senator Henprickson. All your cases, | assume, go through the 
Board of Contract Appeals? 

Mr. Sevrzer. | take it that vou are referring to the Armed Services 
Board of Contract: Appeals 

Senator Henprickson. That is right. 

Mr. Sevrzer. That is not necessarily so. The Corps of Engineers 
has a Claims and Appeals Board which functions with respect to 
construction and engineering cases. In the case of military con- 
struction the jurisdiction of the Board is an intermediate Board, 
where the contractors can trv their cases and, if they are satisfied with 
the decision that they receive there, that is it. Otherwise, they 
proceed de novo to the Armed Services Board of Contract Appeals, 
where they may have their second bite. 

In the civil functions of the Corps of Engineers, the jurisdiction of 
the Corps of Engineers’ Claims and Appeals Board and the Chief of 
Kngineers as authorized representative of the secretary of the Army 
is final 

So that, from there a contractor would proceed to the Court of 
Claims 

Senator Henprickson. You are s waking now for the Corps of 
Kngieeis? 

Mr. Seurzer. Yes, sit 

Senator Henprickson. Not for the Army. The Army cases all go 
through this Board of Contract Appeals? 

Mr. Sevrzer. That is right; and in military construction matt 
the procedure is to pursue the appeals through the Corps of Engi 
Claims and Avdpeals Board, there being an mtermediate st 
contractor may obtum complete satisfaction there, and the 
Otherwise, he may proceed de novo and go to the Armed 
Board of Contract Appeals 
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Senator Henprickson. How is that Board constituted? 

Mr. Setrzer. The Corps of Engineers’ Claims and Appeals Board 
is patterned after the Armed Services Board of Contract Appeals, and 
has substantially the same rules and procedures. 

Senator HENDRICKSON. It is a permanent body? 

Mr. Sevrzer. Yes, but there is this difference. The Corps of 
Engineers Claims and Appeals Board has an engineer officer as a 
member of the Board, in addition to the attorney nrembership. That 
was deemed desirable because the engineering and construction cases 
present such technical problems, that it was always felt that an engi- 
neer member of the Board would be valuable to the efforts of the 
Board to resolve the issues of fact that are before it. 

Now, the membership of the Board consists of four attorneys and 
the one engineer member. 

When the engineer member is sitting as a member of the Board, 
he is also sitting with at least two attorney members, and that con- 
stitutes a panel. 

The procedure generally followed is first the contracting officer's 
decision, which, in order to put into the operation the machinery for 
appeal, must necessarily be adverse to the contractor’s claim, and the 
appeal is filed by the contractor. He is served with his findings of 
fact, the appeal is received by the Board, which has its recorder. 

The case is docketed and assigned and the appellant is notified of 
that fact. 

The trial attorneys engage in pretrial conferences with the appel- 
lant or its attorneys, and ‘stipulations are desirable and can be entered 
into, and, where desired, that is done. 

The cases are set for trial and the appellants are notified, and the 
hearing is conducted. 

Senator Hrnprickson. What have you to say in respect to Senate 
bill 2487? 

Mr. Sevtzer. Senator, my reaction to Senate bill 2487 is substan- 
tially the same as is reflected by Mr. Howland. I believe that the 
extent of judicial review is not adequately indicated, and I feel that 
only time would tell, through judicial decision as to what cases would 
or would not be the proper subject of jurisdiction, for review by the 
courts, 

Hence I feel that that particular bill is lacking somewhat in defi- 
niteness, as to the field in which the courts should assume review of 
these cases, if there is going to be legislation and, as indicated by 
Mr. Howland, we do not feel that legislation i is necessarily indicated. 

Senator Henprickson. You have studied the other four bills? 

Mr. Sevrzer. I cannot claim that I have studied them, Senator, 
but I have read them and have somewhat of a working knowledge 
of those bills. 

Senator Henprickson. Let us assume that Congress, in its judg- 
ment—and some people might call it wisdom—decides to enact one 
of these measures or some counterpart of one of these measures. 
Which measure, from your studies, would you prefer? 

Mr. Sevrzpr. I would prefer the bill of Mr. Celler, H. R. 6214, 
which I think more nearly parallels the views of the Department of 
Defense as to the types of case which should properly be the subject 
of review by the courts, where there is a dispute on the question of 
fact. 


ow 
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Senator Henprickson. You feel that that bill spells its meaning 
out with greater clarity? 

Mr. Sxevrzpr. To the extent that it presses the right to have a 
decision reviewed by the courts where the action of the head of the 
department or his authorized representative is found to be arbitrary 
or capricious or so grossly erroneous as to necessarily imply bad 
faith—I would say “Yes.” 

Senator HENDRICKSON. Well, sir, have vou anything else to add 
that you wish to say‘ 

Mr. Seurzer. Just this: that what the Department of Defense 
proposes is in the way of a contractual amendment to the Govern- 
ment contracts used by the Department of Defense further than 
industry has enjoyed prior to the Wunderlich decision. That is our 
opinion. We feel that the industries, in dealing with the Federal 
Government, are much better off by pursuing this procedure because 
the enactment of these procedures through contractual methods per- 
mits of greater flexibility than can be accomplished through the 
processes of legisl: ition. 

As you well appreciate, Senator, no matter what the language is 
that is used, the introduction of new words or new clauses into Gov- 
ernment contracts is always vulnerable to interpretation by the 
courts which may be different from what the Congress may have 
had in mind in the case of legislation, or what the administrative 
drafters of contractual language may have had in mind in the enact- 
ment of these clauses into Government contracts. Where experience 
through judicial decisions indicates that the courts are taking a 
different view or slant, it is a simple matter for the administrative 
agencies to gather together and effect anv necessary changes. There 
is that flexibility, whereas, once legislation is fixed on that subject, 
it requires an additional legislative act to bring the situation back 
to where it was intended to be. 

So, there is that element of flexibility in administrative action, and 
perhaps greater rapidity of accomplishment than there might be 
through the legislative process. 

Now, as for the safeguards, and all that, I think that the establish- 
ment of interdepartmental boards which are in existence to consider 
these contractual matters, the existence of industry advisory com- 
mittees which work with these boards, and convey to these boards 
the views of industry, the working relationship that has been created 
all contribute to the success of that program and the suecess of carry- 
ing out a program through the administrative processes to that end. 

Senator Hendrickson. Are you familiar, Mr. Seltzer, with any 
other review procedures, other than the one that you have in your 
own agency? 

Mr. Sevrzer. Well, I might take vou back to a period during the 
last war, in which an official of a Government agency called me on 
the telephone and said he had an appeal from a decision of a con- 
tracting officer and said “‘How do you handle this thing?”’ 

It was obvious to me that no procedures had been established 
that agency for the handling of the appeals 

Senator Henprickson. What ageney was that? 

Mr. Sevrzer. Well, it was a division of the Veterans’ Administra- 
tion that had been set up, I think, in construction. That is how they 
happened to come to me. It was a new ageney, just created, to 
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handle a construction program. So they were wrestling with the 
problem then, from a procedural point of view, as to how to handle it. 

That was some 5 or 6 years ago, and they were at the beginning of 
an era, so to sav. I am sure that today they have developed a 
procedure. 

Outside of that one incident, I do not have any recollection of what 
procedures there are. 

Senator Henprickson. I think you will agree, will you not, that 
if you are going to have this review procedure within the contracting 
agencies of the Government, the procedures followed ought to be 
uniform throughout the Government? 

Mr. Sexirzer. My feeling in that field is that definitely, there 
should be a procedure. 

Senator Henprickson. Why shouldn’t that procedure be uniform? 

Mr. Sevrzer. I do not know but what it should not be uniform. 
I am not prepared to say definitely that there are not considerations 
which may permit or justify some variances. 

Now, you might take agencies, such as General Services Adminis- 
tration. 

Senator Henprickson. In any case, the situation involves a 
construction of a contract; does it not? 

Mr. Sevrzer. Yes, sir; the problems are the same. The question 
that enters my mind is: Is there sufficient volume of business being 
done by a particular agency to justify the establishment of a formal 
board with trial attorneys, such as the Department of Defense has, 
the Corps of Engineers, the General Services Administration, and 
other agencies? 

Senator Hrnprickson. Why not a formal panel for the whole 
Government, for all agencies? 

Mr. Sevrzer. That is a subject which I have not given any con- 
sideration to whatsoever, Senator. 

Senator Henprickson. The reason I sav that is because, as | 
started to say before, a contract is a contract. 

Mr. Sevrzer. Yes. 

Senator Henprickson. In construing a contract, I cannot see why 
procedures should be different in different agencies of the Government. 

Mr. Sevrzer. I do not think that the procedures in most agencies 
of the Government vary any. My remark was directed to the form 
or the organization of the body, the format of the body, the formalism 
of the treatment of the thing. I am uncertain as to whether there 
should be complete standardization there. 

Senator Henprickson. | agree with vou if vou are going to treat 
this problem through boards of review of any kind, that every agene Vv 
ought to have some standard procedure, but I still think it should be 
uniform. 

Thank vou very much, Mr. Seltzer. 

Mr. Johnstone, I think that vou have somefbing supplemental that 
vou wished to add. 

Mr. Jonnsrone. Mr. Chairman, I shall not impose on your time 
for very long. You were courteous when I was here before, and 1 
think T have said everything that 1 have to say. 

Senator Henprickson. My time belongs to the public. 

Mr. Jounsrone. Thank you. 
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STATEMENT OF ALAN JOHNSTONE, CHARLES H. TOMPKINS 
CO.—-Resumed 


Mr. JOHNSTONI I would only observe at the outset that insofar as 
it has been repeated that the Wunderlich case did not change the law, 
I do not want to enter into a legal argument, but 1 want to here 
register my dissent from that view. 

I think that my dissent has some support in the proposal that ts 
made by those who say that the law has not been changed, that they 
are willing now to change the contract form. 

If the law has not been changed, there is no occasion to change the 
contract. 

I think, Mr. Chairman, that we are faced with two solutions 

One is: Shall we restore the law as the contracting industry under- 
stood it to be, even though our friends in the Department of Justice 
would register dissent from our view, or 

Two: Shall we go further? 

I am impressed, as I have listened to these gentlemen this morning 
and they have made, I think, an effective presentation of their point 
of view And, were | assured that there was as meticulous care in the 
examination of disputes throughout the Government as has been 
described in the Department of Defense, or even in the Corps of 
Engineers which, tf T might be facetious, | might call the Depart- 
ment of the Potomac——I would feel more reassured. 

Some reference has been made to the processes in the Veterans’ 
Administration, which it is said have undergone some changes, and 
perfection in the last 5 or 6 vears. 

Speaking us one who represents one contracting firm or two, in that 
respect I would here register considerable question as to the processes 
that now prevail in the Veterans’ Administration. For in the review 
of dispute Ss there | think, we have approached pe haps a breach of 


eontract 


The contracts provide that a decision of the contr: T1te officer shall 
be final, subject to a review; that it shall be subject to a review by 
the head of the department or his authorized representative whose 
decrsiol shall bye tinal 

[take it that that means that the appellant officer shall be so suffi 


crenthv removed trom the CONLTOVELSS aus thiat he Mav appron h the 
subject with objectivity and, whereas in the Veterans’ Administration 
there Sa Feview pane! of uttorneyvs and what-not, the official who 
makes the judgment for the head of the department is himself the 
ussistant administrator for contract supply and real estate, and there- 
fore a part of the organization out of which the controversy arose, 
because he is re sponsible to the head of the department for the lett 
and administration of contracts 

| take it that the appeal provision would mean that the deetsion 
should lie with someone who is suffictently removed from the letting 
of the contract and from its administration that he can look upo! 


| 


le controversy with an objective view. 


[ was impressed with vour observation that the administrative 
arrangement should be wniform throughout the Government f we 
were to rely upon it, and | would agree with that, and I would sav 
that the Congress undertook to do just that when it established the 
Court of Claims, whose procedures are very much like those that have 
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been here described. But they have this advantage: There the pro- 
cedures were not set up by a department which was a party to the 
contract, because, however meticulous these gentlemen may be to 
observe the rights - the Government and the rights of the contractor, 
and with whatever care they make their arrangements or review the 
controversy, from the standpoint of the contractor, | would say that 
the court there is still established by the contractor's adversary. 

There are some who draw a distinction between the Government 
as a contractor and the Government as a sovereign. 

I have never agreed with such a distinction. I think the Govern- 
ment is always a sovereign, but, when the sovereign submits its rights 
to a court, even though established by that sovereign, in that court the 
sovereign stands on an equal footing with the person on the other side 
of the table, because there you have a government of Jaws, and not 
of men. And the difficulty about these administrative procedures is 
just that, Senator: If this were only a controversy between a group of 
contractors and the contracting agencies of the Government, while 
I might have some views which I would like to express, those views 
would not reach the point of conviction which they do now, because 
here | think we have posed this question: 

Shall controversies between a citizen and his government be decided 
according to law and justice as we know it, surrounded by all of the 
safeguards of the administration of justice with as much objectivity 
as we can provide, or shall we rely upon an administrative procedure 
established by that department, which, for the government, is respon- 
sible for that contract? And | think that there can be no choice. 

I think that when we rely too much upon administrative procedures, 
we tend to establish a government of men and not a government of 
laws, and that, I think is here involved. 

You asked a while ago about these bills that were current. <A 
group of us who were here before have studied them with considerable 
care and, while I have no authority to speak for anyone but myself, 
| would express my view there. 

The McCarran bill is indefinite, so much so, that, if enacted, we 
could not with precision tell what cases would go to the courts and 
what would not. 

The Chavez bill—and I am sorry, I do not remember the number— 

Mr. Ruppy. 5. 2482. 

Senator HENDRICKSON. You need not be Sorry about that. I for- 
give anyone who does not know bills by number. 

Mr. Jounstonr. The Chavez bill says that the appeal shall lie 
within 90 days after the controversy arose and that would be unwork- 
able, because a contract that would last over a series of years would 
be interrupted, as the contractor would have to go to court even before 
the contract was completed. | am sure that Senator Chavez did not 
have that in mind. I quite agree that timely objection should be 
taken, but it would be well if the time should date from the comple- 
tion of the contract rather than from the time the dispute arose, and 
the Chavez bill is subject to that objection. 

As to the House bills, I would say that I think the Celler bill is 
subject to the same objection that the MeCarran biil is; that it is not 
clear as to which of the disputes would be justiciable. 

I think the Springer bill is a better bill, but I think it uses a lot of 
words to accomplish what might be done in much less compass. 
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I think the Wilson bill is an effort to restore the law to what I 
understood it to be before the Wunderlich decision. 

Of all of them, I would prefer the Walter bill. That bill makes 
justiciable any grievance which either of the parties to the contract 
would have. That, Mr. Chairman, is what I would prefer. While | 
am here, I should like to read into the record the text of some pro 
posals which | forwarded to you by mail several days ago. 

Senator Henprickson. Yes, sir. You have that privilege, sir. 

Mr. Jonnston. I would urge, if the committee is not prepared to 
go any further than to restore the law as it was before the Wunderlich 
decision, that this language would accomplish it. It is our proposal 
No. 2 and is as follows: 


ProposaL No. 2 ror LEGISLATION With REGARD TO WeNDERLICH DECISION 


4 BILL 


Be it enacted by the Senate and House oJ Repre sentatives of t] 
1merica in Congress assembled, That if in any suit against the Uni 
upon any contract heretofore entered into by the United Stat 
lished that the decision of any officer, board, or other repres 


ue 
tract Was arbitrary, or capricious, Or grossly errone 
stantial evidence, the United States shall not ¢ 
nality of such decision 
st 2. No contract hereafter entere 


provision making final on a question of lay 


tive branch of the United States on any disputed 


represcntative Of the executive bral 
ract Ww i ay ‘ONLAIN AaNnV provist 
escntative fing 
that sucl 


r grossly erroneous, « 


Comptroll 
‘nditure of public fia 


} 


tates shal 


Here 1 would observe that the Congress, I think, under the ¢ 
tion, Can only legislate us to what shall be the conduet of the 
States, and cannot take awa from anv contractor any night 
he may have secured under a current contract (without violence 
the Constitution) without his consent 

But I would suggest, in passing, that I do not think it is very 
that any contractor has any advantage under the finality cla 
these contracts as they are presently administered 

If there be an advantage, it is, I think, in the nature « 


United States, because it is made bv at 
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officer whose business it is to protect the interests of the United States 
and not the rights of the contractor. 

And if it be said, Mr. Chairman, that the United States has bought 
its present rights, and should not surrender them, | would repeat that, 
if it is so denominated in the bond, it must be paid. But 1 would 
»bserve that though the flesh must be paid we ought not to have to 
give any blood with the ilesh. But it is now possible, not only to 
make us bleed at the tax office, but at the contracting officer’s office, 
which | do not think is just. 

Then section 2 should say: 

No contract hereafter entered into by the United States shall contain, nor shall 
the jurisdiction of the United States Court of Claims (or of the United States 
district courts within the limits presently prescribed) to hear, determine, and enter 
judgment upon any claims arising out of such a contract be restricted by any 
provision Making the decision of an officer, board, or other representative of the 
executive branch of the United States final and conclusive upon disputed ques- 
tions arising under the contract. 

And the third section, as in the second proposal is: 


The authority of the Comptroller General of the United States to pass upon the 
validity of an expenditure of public funds or to settle and adjust a claim by or 
against the United States shall not be impaired by any provision of a contract 


the United States. 
(Proposal No. 1 is as follows 


ProposaL No. 1 FoR LEGISLATION WirH REGARD TO THE WUNDERLICH DECISION 
4 BILL 


Be it enacted by the Senate and the Hlouse of Re prese ntatives of the United States 

America in Congress assembled, That in any suit based upon any contract 
heretofore entered into by the United States, the United States shall not employ 
as a defense the finality of the decision of any officer, board or other representative 
of the 
under the contract 

sec. 2. No contract hereafter entered into by the United States shall contain, 


executive branch of the United States on any disputed question arising 


shall the jurisdiction of the United States Court of Claims (or of the United 
tes District courts within the limits presently prescribed) to hear, determine, 
lf enter judgment upon any claims arising out of such 


i 


a contract be restricted 
any provision making the decision of an officer, board or other representative 
the executive branch of the United Stat final and conclusive upon disputed 
ising under the contract 


he authority of the Comptroll General of the United States to pass 


questions a 


r 
Sh a 
a 


ipon the validity of an expenditure of iblic funds or to settle and adjust a claim 


f 


he United States shall not be impaired by anv provision of a con- 


DV Or against 1 
tract with the United States 
March 12, 1952. 
ALAN JOHNSTONE, 
MO. R. McGuire, 
JouHn W. GASskKINs, 
Harry D. RuppimMan. 


JoHn C. Hayes, 
for Associated General Contractors of America 

Mr. Jounsrone. | would observe in closing, Mr. Chairman, that 
[| think any public policy and the interests of justice require that, 
When the United States enters into a contract, the two contracting 
parties shall stand upon the same ground, neither with advantage over 
the other; and, while it might be said that a contractor might avoid 
this finality clause, he can only avoid it by refusing to contract with 
the Government at all 
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If the contracts be equally advantageous to both, and equally fair 
as to both, | should think that each party would be better able to 
protect himself and so restrict and limit the number of cases that 
would have to go to the courts. They would, in the nature of things, 
as the contract is performed, protect themselves from day to day and 
do justice the one to the other, and | would urge that in that case the 
prices the Government pays for its work would, of necessity, be less, 
and 1 would hope that the courts of the land might be open to anyone 
with a just grievance, and that, in order to get into the courts, he 
would not have to prove as a preliminary, that some officer of the 
Government was a criminal, because that is seldom true. 

These officers of the Government with whom we deal are honorabl 
men; it is rare that one finds one who is not. 

I sat for 10 vears on the other side of the table as general counsel 
of the Federal Works Agency, the predecessor of the General Services 
Administration, and so | know from first-hand experience the caliber 
of the officers of the Government who deal with these matters. — | 
would say that if error is made by them it is made not because they 
intend to make it, but because, perhaps, the power which they may 
have to make the decisions may have blurred their vision. J think 
it is a power which it is not fair to give them, and a power which it 
is unfair to the contractor that they have. 

So 1 would hope that this committee would conclude and that the 
Congress would conclude to dispense with this’ finality-of-decision 
clause, which goes back, Senator, to the old frontier days. It goes 
back to the frontier days when the only government in the great 
West was the Army or the Department of the Interior, when the 
contracting officer was on the ground close to the facts, and could 
there make the judgments. The first precedent we have was in the 
vear 1878, in an Army supply contract, but today the contracting 
officer generally sits in Washington, and he is given his information 
by inspectors who are on the job, and he is about as far removed 
from the facts, frequently, as is anvthing and anvone, 

Therefore, he is in no better position to make a judgment than 
anvone else, in my opinion, 

That is all | have to say, Senator. 

Senator Huenprickson. Mr. Johnstone, | was very much impressed 
by the testimony of the Department of Defense 

| think the procedures in the Department of Defense are quite 
obviously very efficient, but at the same time | am concerned about 
those procedures, because thev refleet a trend, and that trend is the 


one which we see everv dav here in the Capital, where one branch of 
Government steps into the territory of another branch 


So we have the executive department sometimes exercising Judicial 
functions, administrative departments exercising legislative funetions 

As Ll sav, that trend gives me deep concern. 1 wonder what vou 
have to sav about that? 

Nir. JoHNSTON} | have only this to sav: That if the same amount 
ora part of the public funds that are required to support such e process 
were available to the Court of Claims, it could dispatch the business 
with equal celerity and, | think, with less controversy. 

| have further to observe that there is 1 
arrangement would be made throughout the Government To make 


iI throughout thre Crovernment wotld he Very expebhsive, and 


1O assuranee that a similar 


to set ip 
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one such group for the entire Government would be more expensive 
than to give the power to the Court of Claims and to give it what 
assistance it needs, if it needs it. 

Senator HENDRICKSON. You see, this whole controversy involves a 
judicial function. 

Mr. Jounsrone. Certainly, and it ought to be performed bv the 
courts. 

I] have tried to say that, and I think that, when you try to perform 
it by an executive department, vou get out of bounds, and you are 
not likely to get as good results. You certainly do not get as much 
objectivity as when vou exercise that function on the judicial side. 

The Congress set up such a court just for this purpose, to hear 
claims against the Government, and the court is of long standing. 
Why pot give it the questions? Why not let it decide them? Why 
be afraid, as my good friend Senator McCarran seemed to be when he 
presented his proposal on the floor of the Senate, why be afraid that 
the courts will administer Government contracts? 

If the rules of the contract are fair, why be concerned that more 
such cases will reach the Court of Claims than reach it when the rules 
are unfair? 

Indeed, I think the reverse is true. I think that many people are 
in the Court of Claims now trying to swim with a stone around their 
necks; that is to say, to prove that somebody is fraudulent, in order 
to get what they are entitled to. 

| think more of them are there than would be there if the adminis- 
trative officer of the Government knew at the time he made the judg- 
ment that that judgment was subject to unbiased review. If he knew 
that, it would be more likely to be correet and I think, Senator, that 
there would be fewer cases. 

[ share your view, in short, that it would be better for the Congress 
to legislate, for the executive to execute the laws, and for the courts 
to administer justice, and that is the whole point of my appearance 
here. 

Thank vou, Senator. 

Senator Henprickson. Thank vou very much, Mr. Johnston. 

| understand that Mr. Phillips who previously appeared before the 
committee, has some supplemental material that he wishes to offer. 

Mr. Phillips, will vou proceed? 


STATEMENT OF BONNELL PHILLIPS, ATTORNEY, DEPARTMENT 
OF JUSTICE—Resumed 


Mr. Puiuures. | have three very brief points: 

After my testimony in chief some days ago, it was stated that I was 
testifving with my tongue in mv cheek, when I said that the rule is 
that finality clauses always meant what they said, unless the head of 
the department was guilty of a fraud or committed such gross mistake 
as to necessarily imply bad faith. 

In my testimony in chief J said that I would not burden the record 
by discussing cases. It is not my purpose to do so today. However, 
I think it is important to stress, as I attempted to say in my testimony 
in chief, that these cases arose out of private contracts, and not gov- 
ernmental contracts, and it is a matter of contract, and not a matter 
of legislation. 
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These provisions have uniformly been found in contracts, first 
between private parties, and more recently, between the Government 
and contractors for the Government. 

Now, the rule of interpretation was first announced in the Kihlberg 
case in 1878, that the decision stood unless the head of the Department 
had been guilty of fraud or had made such gross mistake as necessarily 
implied bad faith. 

In my testimony in chief I said that had been the rule to date, and 
that has been challenged. 

Senator Henprickson. That was the opinion of Mr. Justice 
Harlan (?) was it not? 

Mr. Putuurps. That is correct. 

1 want to say that the first case decided by our Supreme Court 
involving private parties was that of Martinsburg d& Potomae Railroad 
Company v. March (114 U.S. 549), and that was decided in 1884, 
5 vears after the Kihlberg case. 

That decision between private parties is a perfect illustration of the 
same rule. 

There had been a jury trial in that case, and the jury held for the 
contractor. 

The Court felt impelled to reverse the decision because there is no 
allegation in the complaint that the engineer in whom the finality 
was vested “had been guilty of fraud or had made such gross mistake 
in his estimate as necessarily implied bad faith, or had failed to exer- 
cise an honest judgment in discharging the duty imposed upon him,’ 
therefore, the Supreme Court held the demurrer was improperl\ 
overruled. 

That was the holding of the Supreme Court. That is a reaffirmation 
of the Kihlberg case. 

That would hardly be worth such detailed discussion were it not for 
an additional admonitory paragraph addressed to the court below, 
should there again be a jury trial of the case This paragraph IS SO 
striking that 1 would like to quote it in its entirety 

The Court, already having remanded the case for an improper 
overruling of the demurrer, went on to say: 


As; for this reason 
that is, improper overruling of demurrer 


the case must be remnanded for a new trial, it is proper to say that, if the declara 
tion had been good on dem lrrer we should have been compelled to revers¢ 
yr errors in the instructions given to the jurs Several instructions 


yudgment fe 
i bv the defendant embodving the general proposition that the fina 
- 


were @ASKe 
f the engineer was to be taken as conclusive, unless it appeared from 


e that, in respect thereto, he was guiltv of fraud or intentional mis 


estimate o 
the evi le ni i 
conduet These instructions were modified by the Court by adding after 


words ‘‘fraud or intentional miseonduct’” the ) ‘or gross mistake.’’ This 


modification was well calculated 
said the Supreme Court 


} t f } ‘ 
the jurv, for they were 
of such @ nature, as necesst 


That is what the Supreme Court said in the Martinsburg case, and 
that decision has been cited repreatedly throughout the vears | 
cannot see how anvone can claim that the rule has been changed 
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In other words, in the Martinsburg case it was held that the decision 
of the engineer in whom the resolution of the dispute was vested finally 
and conclusively by the contract in question, would not be re ‘versible 
for “gross mistake’? but only for “such gross mistake as necessarily 
implied bad faith upon the part of the engineer.”’ 

| respectfully submit that this case demonstrates beyond a doubt 
that my testimony in chief is applicable to the finality clauses, such 
as contained in article 15. 

Now, as to the second point, Senator, vou have asked for the opinions 
of various witnesses, as to the respective merits of the bills before both 
the Senate and the House of Representatives. 

Senator HeNpRicKsoN. That is correct. 

Mr. Puintuipes. I came here without detailed study of the House 
bills. Of course, we appeared here and we are epposed. 

Senator Henprickson. You are opposed in principle to all of the 
bills? 

Mr. Puiturps. Yes, sir; but I wish to make the point that S. 2432 
introduced by Senator Chavez contains what we think is a further 
fatal defect, in that it provides that an appeal can be taken from the 
contracting officer’s decision to the Court of Claims, and would short- 
cireult the rights on which we bargained to have the decision decided 
by the head of the department. 

The Supreme Court has dealt with that situation in several cases, 
and 1 would like to read a quotation from the case of United States 
versus Blair, decided in 1944, where that exact situation arose. 

The contractor had a dispute ruled on by the contracting officer and 
he failed to go to the head of the department concerned, as provided 
in article 15, and went direct to the Court of Clams. 

The Court of Claims gave him what it considered to be relief. 
Certiorari was obtained in the Supreme Court, and that Court reversed 
the Court of Claims, and had the following to sav: 


Respondent (the contrac tor has thus chosen not to follow ‘the only avenue for 
relief’? available for the settlement of disputes concerning questions arising under 
this contract. In article 15 the parties clearly set forth an administrative pro- 
cedure for respondent to follow such a procedure provided “a complete and 
reasonable means of correcting the abuse alleged to exist in this case Arbitrars 
rulings and actions of subordinate officers are often adjusted most easily and 
satisfactorily by their superiors. Furthermore, article 15 provided the Govern- 
ment with an opportunity to mitigate or avoid damages by correcting errors, or 
excesses of its subordinate officers. Hes aving noceptes and agreed to these provi- 


sions, respondent was not free to disregard them without due cause, accumulate 
large damages, and then sue for recovery in the Court of Claims. Nor can the 
Government be so easily deprived of the benefits of the administrative machiners 
it has created to adjudicate disputes and to avoid large damage claims. 

So that we believe, as IT said, that we are opposed to any legislative 
abrogation of what is essentially a contractual provision. 

But the Chavez bill is additionally defective in short-cireuiting the 
procedures prescribed in the contract and agreed to mutually between 
the parties. 

Senator Henprickson. Thank vou very much, Mr. Phillips 

I understand that there are no further witnesses 

Senator FrerGuson. Could I ask a question? 

Senator Henprickson. Yes. 

Senator FerGuson. Has there ever been any distinction in the court 
decisions if the contract was between Government and citizen, rather 
than just between citizens? 
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Mr. Jounsronr. The same rule prevails. 

Mr. Puriiies. The same has always prevailed, and in England, the 
eases go back to very early, long before our Supreme Court dealt 
with them. 

Senator Ferauson. Therefore, if you change the statutory prov 
sion vou would, in effect, start to litigate all over again? 

Mir. Puiutiurps. That is our opinion. 

Senator Ferauson. You claim that this has been in existence for 
50 or 60 years now, and ts well established as law? 

Mr. Puinures. Exactly, Senator, and I do not think that there can 
be any claim of surprise at the Wunderlich decision. 

Senator FerGcuson. Actually, it carries out the same old principle? 

Mr. Puiuures. Yes. 

Mr. Jounsronr. May I say to Senator Ferguson that in privat 
contracts, to relieve against this, the provision of arbitration has 
arisen 

Senator Ferauson. Yes. 

Mr. Jounstoner. And that is not possible in Government contracts 

Senator Ferauson. No 

Mr. Jounsrone. That is not possible I mean to Say that if the 
parties are not willing for one of them to settle a question of fact, 
they then provide for arbitration. ‘There is no authority for any 
officer of the Government to so provide for arbitration, because that 
would be submitting the rights of the United States to an arbitrator 
which cannot be done, and in that respect, Government contracts 
differ from private contracts, and that is a real respect 

Senator Frrcuson. But if that is a provision, in either a private or 
a publie contract, the courts have held the same wav? 

Mr. Jounsronr. Yes; the courts have held the same way, but the 
private contractor has avoided this difficult, bv arbitration, and he 
cannot do it in the Government contract 

Senator FrrGuson. Thank you, Senator 

Senator Henprickson. Is there any further testimony 

Mr. Ruppy. Senator MeCarran asks that the resolution adopted 
by the thirty-third annual convention of the Associated General Cor 
tractors of America, Ine., with respect to this legislation, be included 
in the record, 

Senator Henprickson. Without objection, that will be done 

The resolution referred to is as follows 
as the majority decision of the Supreme Court 
rlich case, decided November 26, 1951, interpret 
15) of the standard form of Government cont t 
of a department head is final, and that there cat 
ites INvVOlVIng questions of fact Unless fraud o1 
ged and proved, makes legislation mandatory by 
to prevent the destruction of the competit 
g throughout the construction industry 
Whereas the dissentit ZY OPM1ons recogniZe 
le application as well as a devastating 
fe and death over a private 
her administrative \ 


lispute or 
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Whereas it is the sense of this convention that any decision by any contracting 
officer or head of a department should be subject to judicial review, in order to 
guarantee that such decision is reasonable, made with due regard to the rights of 
both the contracting parties, and supported by the evidence upon which such 
decision was based; 

Resolved by the Thirty-third Annual Convention of the Associated General Con- 
tractors of America, meeting in Detroit, Mich., February 25-28, 1952, That the 
Congress of the United States be urged to enact legislation conferring on the courts 
jurisdiction to review any decision by a contracting officer or head of a department 
that is unreasonable or unjust, or not supported by substantial evidence; and 
fiirther, that any provision in any contract with the United States abridging the 
rights of the parties thereto to court review shall be null and void, and that von- 
tractors’ suits now pending in the courts which have not been finally adjudicated 
shall be safeguarded in this legislation. 


Senator Henprickson. The hearing will stand adjourned. 

Thank you, gentlemen. 

(Whereupon, at 11:35 a. m., March 21, 1952, the hearing was 
adjourned. ) 

(The following material has been inserted in the record as being 
pertinent to the Jegislation under consideration: ) 


UNITED STATES SENATE, 
COMMITTEE ON PuBLic Works, 
February 15, 1952. 
Hon. Pat McCarran, 
Chairman, Committee on the Judi lary, 
Senate Office Building, Washington, D. C. 


Dear Mr. CHArRMAN: I am extremely pleased that the Committee on the 
Judiciary is beginning hearings today on measures for the relief of contractors 
doing business with the Federal Government. The matter for remedy springs 
out of a decision of the United States Supreme Court of November 26 last in a 
dispute between the Wunderlich Contracting Co. of Omaha and the Bureau of 
Reclamation. 

The majority decision of the Supreme Court makes determination of the depart- 
mental head final in disputes of fact. The Supreme Court rules out any recourse 
to the courts in disputes over findings of fact unless there is fraud on the part of 
the Government or its agent. 

I am quite sure the committee has been fully apprised of the various points 
in the Wunderlich case, but I should like to give special attention to the fact 
that the Court of Claims found that the Department of Interior acted ‘‘arbi- 
trarily, capriciously, and grossly erroneous”’ in its decision on this case. 

The Supreme Court clearly directed that if there was to be a remedy, that it 
was up to the Congress to provide sucharemedy. Tothis end we are all interested. 

There is now before the Senate Committee on the Judiciary two bills—S. 2432 
and 8S. 2433—which I introduced as a result of conversation and correspondence 
with contractors in New Mexico. My constituents are regarded as very repu- 
table in their fields and they are highly competitive firms. Thev are typical of 
the concerns who bid in severest competition, do good jobs, and then sustain any 
losses without complaint where it is a result of their own errors in judgment. 

There is some concern on the part of contracting firms about being entirely 
at the discretion of some contracting officer in performing Government work. 
Very frankly, we have some contracting officers who are overzealous in discharg- 
ing their duties, and who will eagerly bid down a price at every opportunity under 
renegotiation powers even when the specifications call for a firm price bid by let- 
ting the cost rise, or there be an error on the part of the bidder and the zealots 
have no interest at all in reviewing the program. 

It has always been the American way that if two people fall into disagreement 
on facts they may enter court for an impartial review and finding. I believe such 
a recourse should be open 

Most contruction jobs contain many elements of uncertainty some of which 
can be reduced to a relatively firm factual basis by good engineering. Other 
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elements are not so easily susceptible to engineering analysis and the risk involved 
in solving the uncertainty must be assumed in whatever terms are stated in the 
contract The Government engineers usually desire to reduce uncertainties to 
a factual basis as much as possible in order to obtain lower bid prices. This is as 
it should be. But once the Government officials have reduced matters to a factual 
basis and it is so stated under the terms of the contract, then the Government 
officials have taken the responsibility for their facts and they should be held to 
them. If they want the contractor to take the risks, they should say so in advance 
and he can then use his best judgment on how to handle the risks when he makes up 
his bid. I think that is all the contractors would ask for. I commend the 
Government Officials for any savings they can make, and they should be encouraged 
to do everything they can to get the lowest possible price on these contracts so 
long as it is done on a sound and equitable basis. But I cannot go along with 
any attempts by Government officials to evade their proper responsibilities and 
to try to shave contract costs by ducking the facts and making 
suffer for the errors of the Government officials. That is e1 

injust, and would actually work against the Federal Governm 

because contractors would be forced to raise their allowances fo 

high enough to compensate for possible arbitrary and capricio 
Government officials. 

[ am quite sure that the reputable contractors in New Mexico have 1 
desires as to how the Congress may give them a remedy in law, but tl 
a remedy 

I would like to quote now a few remarks from a letter from a 

ntractor, who offers interesting observations 

“It is rumored that only 1 case in 20 reverses the contracting officer but 
course, the contractors have no way to confirm this. They know only that 
almost useless to appeal a case as shown by their own experience. Perhanps 
figures can be obtained by a Member of Congress. 

‘It would also be interesting to learn how many of the 309 cases handled by 
Military Board of Appeals was decided in favor of the contractor. 

“If the number of cases are overwhelmingly in support of 1 
officer, it will confirm the contention of the contractors that, } 
find in favor of the subordinate except in cases where there 

preponderance of fact to su] 
| technicalities are used to deny claims ths 


tors offer no severe criticism of this, t! 
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and ambitions’ of the mtracting officer 


y 
is violated and does m 

f board, past, present, or 

so outstandingly unfair as the Wunderlic!} 
them causing the loss of an entire life’s gai: 


which I have sponsored, Ne 


rnment contracts to permit adju 


Here again, I have no 
Sole I 











116 FINALIVY CLAUSES IN GOVERNMENT CONTRACTS 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, April 21, 1952. 
Hon. Par McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate. 


My Dear Mr. CuHarrMan: Transmitted herewith is a copy of my report of 
today to the chairman, Committee on the Judiciarv, House of Representatives, 
relative to certain House bills which are similar to S. 2487, Kightv-second Con- 
gress, on which a report was made to vour committee under date of February 13, 
1952. 

Sincerely yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, April 21, 1952. 
Hon. EMANUEL CELLER, 
Chat man, Committe e on the Judi lary, 
House of Re presentatives. 


My Dear Mr. CuatrrmMan: Further reference is made to your letters of March 
21, 1952, acknowledged by telephone March 26, requesting an expression of my 
views on H. R. 6214, H. R. 6801, H. R. 6338, and H. R. 6404, Kight y-second 
Congress 

EKaeh of the bills is designed to permit judicial review of decisions of adminis- 
trative officers made pursuant to so-called finality clauses in Government contracts 
in cases where the decision is found to be either arbitrary, capricious, or grossly 
erroneous. The subject of finality of administrative and departmental decisions 
under Government contracts is of vital importance to the General Accounting 
Office, particularly insofar as it tends to limit the jurisdiction of this Office and of 
the courts. 

The Budget and Accounting Act, 1921 (42 Stat. 24), and the Budget and 
Accounting Procedures Act of 1950, Publie Law 784, approved September 12, 
1950, vest authority in the Comptroller General of the United States, as the agent 
of the Congress, to examine and audit the financial transactions of the Govern- 
ment. By section 305 of the earlier act, Congress provided that claims by and 
against the United States and all accounts whatever in which the Government of 
the United States is concerned shall be settled and adjusted in the General Ac- 
counting Office 

It has generally been regarded, by force of the terms of these statutes, that 
payments made by publie officers in the transaction of the Government’s business 
were subject to a determination by the General Accounting Office, as to the legal 
propriety thereof—that such payments were not final until settled by the General 
Accounting Office. Accordingly, in transactions involving an expenditure of 
publie funds the General Accounting Office has determined the actual conditions 
underlying the terms of any contractual agreement and if, upon the facts devel- 
oped, it appeared that a contractor had been unjustly enriched at the publie 
expense, the General Accounting Office would take the necessary action to recover 
any amount overpaid. By the same token, a contractor who felt he was entitled 
to an additional amount under a contract could present a claim to the General 
Accounting Office for settlement, irrespective of the administrative action taken 


in the matter. This authority must exist consistent with the directions in section 
305 of the act, supra, that all accounts and claims shall be adjusted and settled in 
the General Accounting Office. This is precisely the same authority heretofore 


exercised by the courts and, of course, contractors have a right of appeal to the 
courts from the determinations of the General Accounting Office 
sroadly speaking, questions arising out of Government contracts are of two : 


types, (a) those of fact, and (b) those of law Not infrequently however, disputes 

arise involving mixed questions of law and fact. It has been customary in 

Cioy riment contracts to provide that all disputes concerning questions of fact 

arising under the contract shall be decided by the contracting officer whose 

decision shall he final and Col clusive between the parties subject to t} Cc right of ¢ 
the contractor to appeal to the head of the agency concerned within a limited 

period of tim The usual provision is that contained in article 15 of the standard 

form Government contract, as follows 
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cumvent the operations of courts and the Geweral Accounting Office to the serious 
detriment of both private business and the Government. Thus, the rule now 
made clear by the Supreme Court could result not only in depriving the Congress 
of the normal safeguards inherent in an audit by the General Accounting Office of 
public expenditures but also could preciude contractors of their usual remedy to 
pursue claims before the General Accounting Office. Manifestly, this unique 
position now enjoyed by the contracting agencies is contrary to the established 
policies of our Government and represents an unwarranted encroachment upon 
the control by the Congress over public expenditures. It is imperative, consider- 
ing the billions of dollars now being spent under contracts, that there be enacted 
legislation limiting this final authority the contracting agencies have taken upon 
themselves by the use of ‘finality clauses’’ in contracts. 

Since it has been the policy of our system of government to afford an independ- 
ent review of administrative expenditures by the accounting officers, I strongly 
recommend that the Congress enact legislation limiting the final authority of 
contracting officials to decisions on questions of fact, subject, however, to review 
by the General Accounting Office or the courts in cases. where the decision is 
found to be fraudulent, arbitrary, grossly erroneous, or not supported by the facts. 

Fach of the subject bills, as introduced, is considered by this office as inade- 
quate and is objectionable because no provision is made therein for a review of 
decisions of administrative officers by the Government, through the General 
Accounting Office. Without a provision to that effect the General Accounting 
Office in performing its statutory functions would be precluded from questioning 
the propriety or legality of payments made to a contractor as the result of an 
arbitrary or grossly erroneous decision on the part of the contracting officer. 
Furthermore, it is the view of the General Aecounting Office that any legislation 
concerning the matter should contain language prohibiting the contracting 
agencies from ineluding a clause in a contract purporting to make the decision 
of the administrative officers final and conclusive on questions of law. Also, 
with the exception of H. R. 6214 and H. R. 6301, it is not clear whether the bills 
are intended to be effective with respect to current contracts or only to those 
contracts executed after the enactment of the legislation. In that connection 
H. R. 6301 would be effective as to contracts entered into on or before November 
26, 1951, subject to certain limitations specified therein, and as to contracts 
entered into after enactment of the proposed legislation. There is, however, no 
provision made therein as to its applicability to those contracts entered into 
between November 26, 1951, and the date of the enactment of the bill. Conse- 
quently, it appears that if the bill is to be favorably considered it should be 
amended so as to be applicable to those contracts. 

Bill H. R. 6404 is apparently intended solely as an amendment to section 10 
of the Administrative Procedure Act (60 Stat. 237). However, the bill as pres- 
ently drafted might be viewed as repealing the remaining sections of that act 

It is understood that one of the witnesses who appeared on behalf of certain 
private contractors before a subcommittee of the Senate Committee on the 
Judiciary, in connection with a hearing on 8. 2487 on the same subject, has sub- 


mitted two proposals containing language as follows: 


PROPOSAL NO. 


“That in any suit based upon any contract heretofore entered into by the 
United States, the United States shall not employ as a defense the finality of the 
decision of any officer, board, or other representative of the executive branch of 
the United States on any disputed question arising under the contract. 

“Src. 2. No contract hereafter entered into by the United States shall contain, 
nor shall the jurisdiction of the United States Court of Claims (or of the United 
States district courts within the limits presently prescribed) to hear, determine, 
and enter judgment upon any claims arising out of such a contract be restricted 
by, any provision making the decision of any officer, board, or other representative 
of the executive branch of the United States final and conclusive upon disputed 
questions arising under the contract 

“Src. 3. The authority of the Comptroller General cf the United States to pass 
upon the validity of an expenditure of public funds or to settle and adjust a claim 
by or against the United States shall not be impaired by any provision of @ con- 
tract with the United States.” 
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PROPOSAL NO, 2 


‘That if in any suit against the United States based upon any contract hereto- 
fore entered into by the United States it shall be established that the decision of 
any officer, board, or other representative of the executive branch of the United 
States on any disputed question arising under the contract was arbitrary, or 
capricious, or grossly erroneous, or not supported by substantial evidence, the 
United States shall not avail itself of the defense of the finalitv of such decisio: 

“Src. 2. No contract hereafter entered into by the United States shall contai 
any provision making final on a question of law the decision of any officer, board 
or other representative of the executive branch of the United States, and ever) 
such contract which may contain any provision making the decision of any suc! 
officer, board or other representative final upon d sputed questions of facet shal 
contain a qualifying provision that such decision shall not be final if it is fraudulent 
or arbitrary, or capricious, or grossly erroneous, or is not supported by substantia! 
evide nce, 

“Sec. 3. The authority of the Comptroller General of the United States to 
pass upon the validity of an expenditure of public funds or to settle and adjust a 
claim by or against the United States shall not be impair Vv any provision of a 
contract with the United States.”’ 

This Office has no particular objection to either of these proposals; however, 
the first paragraph of both proposals relates to current or prior contracts and is 
for the benefit of contractors only. In other words, while the Government would 
be precluded from employing the finality of the administrative decision as a 
defense to a suit, the contractors would be free to utilize such defense should the 
accounting Officers of the Government attempt to question the validity of a pay 
ment made to a contractor as the result of an arbitrary, capricious, or grossly 
erroneous decision. Furthermore, if the first paragraph were amended to also 
preclude the contractors from asserting as a defense the finality of the adminis 
trative decision, some question might be raised, perhaps with considerable merit, 
as to the constitutionality of enacting legislation of that character on the ground 
that it would impair the obligations of contracts or divest vested rights of the 
contractors. It thus would appear preferable to eliminate the first paragraph of 
the proposals or, as an alternative method, the Congress might pref nis 
legislation requiring the departments to eliminate the “disputes 
contracts upon application by the contractors 

The General Accounting Office recommended to the Senate Commi 
Judiciary, in connection with S. 2487, that there be en: 
substantially as follow 
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two suggestions mentioned herein, designated as proposals Nos 


believed proposal No. 1 is preferable, subject to the comments 
It is imperative, however, if the interests of contractors and the Govern 
to be adequately and fairly protected that legislati be enacted along 
those proposals, rather than the bills menti din the first paragraph 
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Sincerely vours 


LINDSA .. WARREN, 
Gene f ( ‘ Un fea State 


STATEMENT OF ©. P. EastERWOOpD, JR., OF THE Firm oF MeN , MARVEL & 
DupbLEY, WasHINnGTON, D. ( 


For the purpose of identification, my name is ‘ wood, Jr., Barr 


Building, Washington 6, D. C IT am a member of t! “Ty MeNutt 


Marvel & Dudley and I specialize in problems relating to construction contracts 


I have asked to submit a statement on behalf « 


of myself as a citzen and a taxpaye) 


f some 
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During World War II, I was a contracting officer in the Corps of Engineers, 
United States Army, and later resigned my commission as a lieutenant colonel 
and became civilian Chief of the Legal Division for the Chief of Engineers, United 
States Army Upon my resignation from the Corps of Engineers in 1949 | 
engaged in the practice of law in Washington, D. C., for the past 3 years. I am 
a member of the bar in good standing in Washington, D. C., as well as in Senator 
Chavez’s State, the State of New Mexico, and in the State of Colorado. On 
behalf of various retainer clients in the construction field, and based upon my 
experience with their problems and upon my knowledge of Government pro- 
cedures, gained from my Government services and in the practice of law, I would 
like to touch on an aspect of the judicial review of decisions of Government 
contracting officers that does not seem to have been brought out in the hearings 
thus far. 

Senator Kilgore asked very pertinent questions of John W. Gaskins, witness 
before the subcommittee, as to crowded condition of the docket of the Court of 
Claims. Senator Kilgore also inquired of witness Gardiner Johnson of San Fran- 
cisco as to the crowded condition of the United States district court calendar. 
It occurs to me that whatever legislation is finally agreed upon by the committee, 
after due consideration, should include among its clauses a provision requiring 
an impartial hearing before the “‘head of the department.” This would be the 
first hearing bevond the contracting officer where impartial and fair treatment of 
contractors could be assured 

There is some testimony before the subcommittee by Mr. Gaskins to the effect 
that there is no appellate procedure or board set up in the Department of Interior, 
and the statement is also made that there are other Government agencies similarly 
situated The implication is that the Army panel of the Board of Contract 
Appeals is probably satisfactory as an impartial, administrative, appellate 


it 
} 
i 


agency. 

It is pointed out that while the Armed Services Board of Contract Appeals 
With its various panels (Army, Navy, and Air Forces) is probably the best at- 
tempt among the Government agencies to create an unbiased, impartial appeals 
board nevertheless, the numbers of an individual panel are emplovees of the 
respective Secretary of the Army, Navy, or Air Force and probably are influenced, 
t , by policies emanating from such Secretary. ‘The Army panel 
considet 1 cases: the Navv panel, Navv cases; and the Air Forces panel 
considers cases arising in the Air Forees. It would seem that the independence 
of the Board could be better established and the impartiality carried out in greater 
detail if the Board reported only to the Secretary of Defense and had no particular 
alleciance to Any of the Secretaries of the respective services By the same toke! 
an independent appeal board could be required, for example, under the General 
Services Administration to handle contracts administered by the Bureau of 
Reclamation, Civil Aeronauti Authority, ete 
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testimony, Mr. Yates, stated there were three kinds 
who Was arbitrary and capricious, who underpaid a cor 
fair and just and a good contract administrator (the IMAJOrItS 


paid the contractor Since no statute of limitation runs a 
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Termination Act and it is not believed it should now 
It is suggested that the General Accounting Offices 
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Government, with the exception of matters of accounting and funetions ecurre 
being exercised by that Offices Please do not misundersta hat | am critie 
the General Accounting Office 
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STATEMENT BY EpmMuUND R. Purves, Executive Director, THE AMERICAN 
INSTITUTE OF ARCHITECTS 


The American Institute of Architects is a national professional organization 
comprising 103 chapters and 11 State organizations in the United States and its 
possessions, and is the only organization representing the profession of architec- 
ture. As the spokesman for its approximately 9,000 members, it is considered 
competent to express the opinion of the profession as a whole. 

The American Institute of Architects appreciates the opportunity presented to 
it to file a statement with your committee in support of the arguments advanced 
by the representatives of the Associated General Contractors of America, Inc., 
Mr. H. E. Foreman, managing director, and Mr. John C. Hayes, counsel, and to 
encourage the enactment of S. 2487. 

The issue confronting your committee in this instance has been emphasized 
by the decision of the Supreme Court of the United States in the Wunderlich case, 
with which case and decision your committee is thoroughly familiar. 

The American Institute of Architects recognizes that under the existing statutes, 
the Supreme Court could scarcely have arrived at any decision other than that 
which it rendered, and it would therefore appear that any law which would permit 
of a decision so grossly unfair to private citizens and corporations dealing with 
the Government in good faith, certainly warrants careful reconsideration and 
amendment, 

The architectural profession is vitally concerned with the question posed by 
the Wunderlich case. With increasing engagement, due in some measure to the 
defense construction program, members of the architectural profession are enter- 
ing into contracts with the Federal Government for the rendering of professional 
architectural services. These contracts are often the result of difficult and com- 
plex negotiations in which both parties to the best of their abilities and experience 
endeavor to arrive at an equitable fee, both to the Government and in compensa- 
tion to the professional engaged. 

The members of the architectural profession are in their way as seriously 

affected by the outcome of the Wunderlich case as are the General Contractors, 
and it would appear to be manifestly unfair that the continuance of the present 
type of departmental controls over disputes arising under United States contracts 
is a continuance of an undue and untolerable burden which leads inevitably to a 
questioning of the sense of fair play and justice on the part of the Government. 
We understand it to be a cardinal principle of the Government of the United 
States that the determination and adjudication of disputes arising under any 
contract should be, in the final jurisdiction, a matter for courts to decide and not 
for decision by the party of one part. 
S. 2487 would seem to us to do no more than to maintain an equitable principle 
long since established, and which would appear to have been forgotten in framing 
existing statutes which permit a finding such as in the Wunderlich case. It 
holds out for no more than the age-old principle that honest differences of opinion 
can be settled in fairness only by judicial review. It will be a sorry day indeed 
when the citizens of the United States engaged in doing business with their 
Government will be forced by actions taken by arms of the Government to regard 
it, the Government, as a suspect client. 

We can conceive of a scarcely more insidious factor which might disturb the 
confidence of the citizens in the Government, 

In closing, let us repeat that we support S. 2487 and the able arguments already 
advanced in its behalf before vour committee. 


AmerRICAN Roap Bui_pers’ AssocraTion, 
Washington, D. C., March 5, 1952. 
Hon. Parrick A. McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Drar SENATOR McCarran: On behalf of the American Road Builders’ Asso- 
ciation, I am transmitting herewith a statement relative to S. 2432 and 8. 2487 
now under consideration by vour committee. 

We sincerely appreciate the privilege of submitting this statement and respect- 
fully request that it be incorporated in the hearings in connection with the above 
legislation 

Sincerely vours, 


Francis J. KELLY, General Counsel. 
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STATEMENT OF FRANCIS J. KELLY, GENERAL COUNSEL, AMERICAN Roap 


BuILDERS’ ASSOCIATION 





This statement is presented on behalf of the American Road Builders’ Associa- 
tion, a national organization comprised of approximately 7,000 members repre- 
senting @ cross-section of the highway industry and profession. A substantial 
segment of our membership engages in the performance of Federal construction 
contracts. 

The American Road Builders’ Association wishes to go on record in favor of 
legislation before your committee (5. 2432 and 8. 2487) providing for judicial re- 
view of decisions of Government contracting officers in cases of disputes of ques- 
tions of fact arising under contracts with the United States The urgency of early 
congressional consideration of the subject presented by these bills has been brought 
sharply into focus by the recent decision of the United States Supreme Court in 
the case of U.S. v. Wunderlich (72 Sup. Ct. 154). The disputes clause of the 
Standard Form of Government Contract (as interpreted in the Wunderlich de 
cision) is so manifestly unjust that it threatens to disrupt the vast publie works 
program of the United States with resultant dislocations not onlv in the construc- 
tiom industry but the economy of the Nation. 

With due respect for the Court, it is submitted that in the Wunderlich decision 
it Showed a complete unawareness of the facts of industrial life. The Court states 
’ respondents were not compelled or coerced into making the contract. It was a 
voluntary undertaking on their part As competent parties they have contracted 
for the settlement of disputes in an arbitral manner.”’ Such a statement com- 
pletely ignores traditional practices in contracting for Federal construction. When 
a contractor submits a bid to the United States, he must submit it on the form pre- 
pared by and submitted to the contractor by the United States. There is no room 
for bargaining over the wording of the contract as there would be between private 
parties——either the contractor executes the form prepared by the United States 


or his bid is not even considere d. Of necessity, the contractor voluntarily hs WD 
mits his bid but the alternative is not to bid at all thereby eliminating himself 
entirely from Government business In many cases this would be tantamount to 


a declaration of voluntary bankruptey 
In this connection it is significant to note that currently the Federal constru 
tion program approximates an annual rate of $7 billion as compared with tot 


‘ ) i 
construction in the neighborhood of 430 billion Thus it mav be seen that the 
Federal construction program has a pronounced influence on the economic stability 
of the entire construction industry Should the conditions of Government con- 
struction contracts be too severe to permit contractors to undertake the hazard 
this vast reservoir of potential business will gradually drv up. The results are 
obvious In turn, this would mean the liquidation of a substantial percentage of 
the resources of the construction industry which are so vitally important to the 
national economy. Furthermore, as was clearly demonstrated during World 
War II, in times of national emergency the facilities of the construction industry 
go to war Again, in answer to the Court’s suggestion that contractors ‘‘volun- 


tarilv’’ enter into Government contracts, it may be noted that during the last 
war private construction was reduced to a negligible amount and the only work 
available to contractors was for the Government in prosecuting the war effort 
Under such conditions it appears rather ridiculous to say that the contractor need 
not accept the Government contract if he does not want to. ‘The real answer to 
the problem is that the stipulations of Government contracts should be fair and 
reasonable and encourage participation of private enterprise rather than forbid 
or discourage the same. 


Other witnesses who have testified before vour committee have pointed out 


the long battle that industry has been engaged in in seeking adn 


mstrative 


relief from the unfairness of the Government's so-called ‘‘disputes clause.’ Sucl 
efforts have proved futile, as evidenced by the Wunderlich case and it is now 
apparent that relief can only be secured through legislatior Apparently ree 


> Tar as to suggest 


izing the harshness of its decision, the Supreme Court went s« 
that legislation might be desirable. 
\s the situation now exists, there is no appeal from a decision of the 


lepartment 
head o1 questions of fact. \s pointed out bv the Court of ¢ Bhims in the Wunder 
lich case where ‘‘courts have had jurisdiction to review questions of law but not 


questions of facet, they have heid that they could review questions as to the 
nterpretations of contracts (f ee ee ee gqs Construction Con pan 116 Fed 


i 


2d 768, 770)."’ The entire dispute in the Wunderlich case was over the question 
of just what the specifications and drawings required of the contractor But, 
the Supreme Court savs that such is a matter to be determined by the contract 
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officer subject only to appeal to the department head and that the decision of the 
flepartment head is final absent of ‘‘fraud alleged and proved.”’ Then, the court 
says, “by fraud we mean conscious wrongdoing, an intention to cheat or be 
dishonest.”’ Even the most honest of men are not infallible or free from arbitrary 
action. It must be assumed that Government officers are, with few exceptions, 
honest 3ut such honesty and lovalty to the Government, coupled with zeal- 
ousness, often tend to blind them to facts. It is therefore evident that if Govern- 
ment contractors are to be afforded reasonable protection from the abuse of 
Government contracting officers they must be entitled to the right of judicial 
review in cases where it has been clearly established that the determinations in 
question indicate such gross mistake as to imply bad faith even if it has its origin 

over-zeal, gross negligence, prejudice, misrepresentations, however innocent, 
or other canses that result in an arbitrary or capricious decision even though they 
may fall short of actual fraud, alleged and proved. The important thing to 
remember is that the Supreme Court did not say that the contracting officer was 
right or that the Court of Claims was wrong—in effect the Court said that right or 

the decision of a contracting officer is final, 

In consideration of the foregoing, it is respectfully recommended that corrective 
legislation be enacted at the earliest possible date in the interest of business 
generally as well as the Government. ‘The atmosphere created by the Wunder- 
ich ease must be clarified so that Government contractors will have reasonable 
assurance of fair treatment and that all can know with certainty the limitations 
of and rights and obligations under the so-called dispute clauses. Furthermore, 
in fairness and equity, such legislation should be made applicable to all cases 
that have not reached final judicial determination, 

There is attached a resolution adopted by the American Road Builders’ Associa- 
tion at its annual meeting in Houston, Tex., on January 22, 1952. 


rioN AporprTep BY AMERICAN Roap BuiL_pprRs’ AssocIATION AT Its 
ANNUAL CONVENTION, Houston, Trex., JANUARY 21-24, 1952 


artic! 15 of the Standard Form of Government Contract (the dis- 
‘) provides that the decision of the department head concerning factual 
final and conelusive: and 
‘as the decision of the Supreme Court of the United States in the Wunder- 
handed down November 26, 1951, denied to the contractor the right of 
the courts except in cases of fraud on the part of the contracting officer 
or department head: and 

Whereas in order to secure Government contracts it is necessarv for the con- 
tractor to sign the form of contract prest nted by the Government of the United 

states: Now, therefore, be it 
Resolved b the lmerican Road Builders’ Association n convention asse mbled, 
That appropriate legislation be advocated to make any Government contract, 
regardless of language, subject to appeal to the appropriate court or courts from 
arbitrary rulings of any contracting officer or department head in both matters of 


fact and law; and be it further 
/, That all existing contracts be modified to permit such appeal to the 


ourt or courts. 


NATIONAL CANNERS ASSOCIATION, 
Washington, D Rote Varc/ 26, 1952. 
Hon. Par McCarran, 
(‘ha man, Senate Committee on ti 


United States Senate, Washington, 


Dear Mr. CuarrMan: The National Canners Association wishes to present 
its views on a series of legislative proposals now under consideration by a sub- 
committee of the Senate Judiciary Committee. These bills, which include 8. 
2487 and S. 2432, relate to the proper degree of finality to be accorded to con- 
tracting officers’ and departmental heads’ decisions on questions of fact arising 
under Government contracts. In view of the demands upon the subcommit- 
tee’s time, the association believes that it can, by this bnef written statement, 
adequately indicate its position on the proposed legislation 

Brevity in presentation, however, should not be taken as a measure of the 
canning industry's interest in the problem. The membership of the National 
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Canners Association includes more than 1,000 canners who pack approximately 
75 percent of the Nation’s canned fruit, vegetables, soup, fish, and meat pro- 
duction. Over the years, the Federal Government remains the largest single 
purchaser of canned foods. The canning industry, therefore, has a vital stake 
in the contract terms and controlling legal principles under which the Govern- 
ment procures its supplies. 

It is the opinion of the canning industry that the near absolute finality ac- 
corded to contracting officers’ and department heads’ decisions by the U. S. v. 
Wunderlich case is neither justified in principle nor required by the demands of 
effective procurement. If the Government is by contract terms, as construed 
by the courts, to limit court review of Government decisions on question of fact 
to instances in which fraud can be alleged and proved, relief from unreasonable 
decisions by the procuring department is for all practical purposes rendered non- 
existent. This is true whether “gross mistake as would necessarily imply bad 
faith, or a failure to exercise an honest judgment”’ is equated to fraud or not. w@ 

The association urges the enactment of legislation, which will clearly express 
the extent to which review should be permitted of Government decisions on 
questions of fact arising under Government contracts. 

Motivating this recommendation is the canning industry’s serious doubt 
shared with many other segments of American industry—that the exigencies of 
Government procurement justify the assumption by procuring agencies and 
departments of the privileged position implicit in the standard disputes article 
and not accorded to other contracting parties in normal commercial deal- 
ings. It is obvious that the greatest guarantee against “arbitrary,” “‘capri- 
cious,”’ and ‘grossly erroneous’’ decisions can be obtained by impressing upon 
every contracting officer and departmental review board the knowledge that their 
findings may be subjected to judicial scrutiny. 

Very truly yours, 
R. B. HEINEY. 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
LAw DEPARTMENT, 
Washington, D. C., February 20, 1952. 
Hon. Par McCarran, 
Chairman, Senate Commiiice on the Judiciary, 
Washington, Prue 
Drar Senator McCarran: [ am authorized by the National Association of 
Manufacturers to transmit the attached statement on the bills 8S. 2432 and 8. 
2487, to provide judicial review of decisions of Government contract officers 
now pending before your committee. 
We appreciate this opportunity to present our views and trust the attached 
statement will be included in the record of the hearings on those bills. 
Very truly vours, 
LAMBERT H. MILLER, 
General Counse Fr. 





STATEMENT OF LAW DEPARTMENT, NATIONAL ASSOCIATION OF MANUFACTURERS 
This statement is filed on behalf of the National Association of Manufacturers, 
a voluntary organization composed of more than 17,000 members, the greater 
percentage of which fall within the category commonly referred to as ‘‘small 
business.” 

It is directed to legislation (S. 2432 and 8S. 2487) presently before this com- 
mittee which is designed to relieve parties contracting with the United States 
from the severe and rigid rule recently enunciated by the Supreme Court in 
United States v. Wunderlich (842 U.S. 98), decided November 26, 1951, wherein 
the Court ruled that decisions of contracting officers and department heads under 
disputes clauses of Government contracts were reviewable only on the ground of 
fraud. 

This association is in general accord with the principles and objectives of the 
legislation introduced, and we are glad to see that prompt action is being taken 
to correct the unfair and inequitable situation resulting from that decision. This 
matter is of great importance to the membership of this association because of 
the expanding nature of the mobilization program, under which a large number 
of our members are engaged in defense production. 
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We believe that Congress should accept the invitation of the Supreme Court, 
in the Wunderlich case and enact appropriate legislation to restore to the Court 
of Claims jurisdiction to review and reject final decisions of contracting officers 
and department heads in exceptional instances. Such legislation is necessary 
because— 

(1) The rule in the Wunderlich case is a complete departure from sound and 
well-established precedents established by the Supreme Court and applied by the 
Court of Claims. 

(2) It imposes an unfair and unreasonable burden upon parties to a contract 
with the United States. 

(3) The rule of the decision is inequitable. 

It will be recalled that in the Wunderlich case the Supreme Court was called 
upon to determine the meaning and finality of the standard form of disputes 
clauses in Government procurement contracts. Wunderlich had agreed to build 
a dam for the United States under a contract containing the usual disputes clause 
That clause provides that all disputes involving questions of fact arising under 
the contract shall be decided by the contracting officer, with the right of appeal 
by the contractor to the head of the department, whose decision shall be final and 
conclusive upon the parties thereto. 

Dissatisfied with the resolution of various disputes by the Department head 
(in this case the Secretary of the Interior), Wunderlich brought action in the 
United States Court of Claims. That court set aside the decision of the Secretary 
as to one of the contractor’s claims after finding that the decision of the Depart- 
ment head was “arbitrary,” ‘capricious,’ and “grossly erroneous” (117 Ct. Cl. 
92). 

The Court of Claims apparently based its holding on a long line of decisions (of 
both the Supreme Court and its own) that findings of contracting officers and 


departments heads are conclusive “unless impeached on the ground of fraud or 
such gross mistake as necessarily implied bad faith.” (See United States v. 
Moorman, 338 U.S. 457, 461 The Supreme Court, however, reversed and held 


that the only exception to the finality of a department head’s decision is “fraud, 
alleged and proved.” By ‘‘fraud,”’ the majority of the Court stated, ‘‘we mean, 
conscious wrong-doing, an intention to cheat or be dishonest.”’ The Court con- 
strued the rule to be as follows: 

“Despite the fact that other words such as ‘negligence,’ ‘incompetence,’ ‘eapri- 
ciousness,’ and ‘arbitrary’ have been used in the course of the opinions, this Court 
has consistently upheld the finality of the department head’s decision unless it 
was founded on fraud, alleged and proved. So, fraud is in essence the exception. 
Ry fraud we mean conscious wrong-doing, an intention to cheat or be dishonest.”’ 
[Italics added.] 

The effect of the Wunderlich decision, therefore, is to so restrict judicial review 
of decisions of contracting officers and department heads as to give them, in the 
words of your committee chairman, “absolute authority to determine facts 
relating to execution of the contract.’ As stated by Mr. Justice Jackson, dis- 
senting, they have ‘“‘the power of deciding their own lawsuits.” 

The Court majority apparentiy recognized the harshness of their rule, for they 
invited action by Congress “if the standard of fraud that we adhere to is too 
limited.”’” (See also Moorman decision, supra, at p. 462.) 


1. THE DECISION DEPARTS FROM SOUND AND WELL-ESTABLISHED PRECEDENTS 


Clauses empowering contracting officers or their superiors to make final deci- 
sions as to disputed questions of fact under Government contracts have been in 
long use by the Government. ‘These have always been considered as conclusive 
except for fraud or failure to exercise an honest judgment, or unless so grossly 
erroneous as to imply bad faith. 

As early as 1878 the validity and enforcement of such clauses were upheld by 
the Supreme Court in Athlberg v. United States (97 U.S. 398). The Court pointed 
out in its decision that, although the particular contract involved permitted the 
question of distances to be ascertained by the Chief Quartermaster of the Army 
his determination would not be final if there was ‘‘fraud or such gross mistake 
as would necessarily imply bad faith, or a failure to exercise an honest judgment.” 
This decision was the forerunner of many other decisions by the Supreme Court 
to the same effect. (See, e. g., Sweeney v. United States, 109 U. S. 618 (1883); 
Martinsburg & Potomac R. Co. v. March, 114 U.S. 549 (1885).) In the latter 
case the Court again held that findings of a contractually designated agent, even 
where employed by one of the parties, were conclusive ‘‘unless impeached on the 
ground of fraud, or such gross mistake as necessarily implied bad faith.” And as 
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late as January 1950 the Supreme Court, in United States v. Moorman, supra, 
quoted with apparent approval the rule laid down in the Martinsburg case. Thus, 
the Supreme Court itself consistently had accepted these exceptions to the finality 
of contracting officers’ decisions. 

It is important to note that the Court in these cases used the disjunctive ‘or’ 
when stating its views as to the finality to be accorded unilateral determinations 
under the disputes clauses. Yet in the Wunderlich case the Court for the first 
time held that fraud alone, ‘‘alleged and proved,’ was ‘‘in essense the exception,”’ 
thus abandoning the previously recognized exceptions such as gross mistake, bad 
faith, or failure to exercise an honest judgment. 

In addition, numerous decisions can be cited to show that the Court of Claims 
understood the exceptions to the conclusive character of the findings under the 
disputes clause were clearly stated in the Kihlberg case. (See, for example, 
Kennedy v. United States, 24 Ct. Cl. 122 (1899); Savage Construction Co. v. United 
States, 47 Ct. Cl. 298 (1912); Griffiths v. United States, 77 Ct. Cl. 542 (1933 
Southern Shipyard Corp. v. United States, 76 Ct. Cl. 468, cert. den. 290 U. S. 640 
(1932): S. J. Groves & Sons Co. v. Warren, 135 F (2) 264, cert. den. 319 U.S. 766 
(1934): Monks v. United States, 79 Ct. Cl. 302 (1934); and Needles v. United 
States, 101 Ct. Cl. 5385 (1944). 

\Mloreover, Cespite the fact that the Supreme Court in the W underlich decision 


stated that ‘gross mistake implving bad faith’? had been “equated to fraud” as 
early as its deeision in 1912 in Pipley v. U.S. (223 U.S. 695), the Court of Claims 
certainly had not so understood the Supreme Court's decision Th Needles v. 
(’. S., supra, decided 32 vears after the Ripley ease, the Court of Claims again 


extensively discussed the evolution of the law relating to finality of decisions of 
contracting officers. That it could overturn decisions of contracting officers and 
department heads for reasons other than fraud alone is borne out by its considera- 
tion of questions of good faith, gross error, and implied bad faith. The decision 
of the Court of Claims in the Needles case was that the findings or decision of the 
ractine officer should be rejected if the Court was * atisfied that no 


eont 
reasonable men could have determined the dispute upon all the relevant facts 


and data as the administrative officer did, then the court is justified in inferring, 


a fact, that the decision was not made impartially or in good faith. If this 
hould not be t} e process conte mplat d by the ruie that A decision may hy set 


aside if ‘so erossly erroneous as to imply bad faith.’ it is diffienlt to see how the 

rule could ever be consistently and 

bable intention of parties to a co: 

Thus, the decisions of the Court of Claims, many of which the Supreme Court 

declined to rev ieW, and decisions of the latter court its lf, down through the case 
] 


properly applied within the realm of 


tract 


of 7°. S. v. Moorman, supra, decided January 9, 1950, scemingly constituted a 
settled rule of law, practically to the point of being stare decisis. 

Moreover, as late as in the Moorman case, counsel for the Government argued 
that bad faith or errors so gross as to infer bad faith were exceptions to the finality 


of decisions of contracting officers. - This is borne out by the summaries of argu- 
ments of counsel reported in 94 L. ed. at pave 206 It is there r ‘ported that 
Governmeat counsel contended that “in the absence of bad faith or errors so 


gross as to compel an inference of bad faith on the part of administrative officers, 
their decision of a question concerning the work required by the contract, specifi- 
eally committed to them by the contract, is final.” 

The recent decision of the Supreme Court in the Wunderlich case therefore 
upset a well-established rule of law, to which parties contracting in good faith 
with the Government and even the Court of Claims could plead “surprise.” In 
fact, the decision came as a surprise to one of the members of the Court itself. 
Mr. Justice Jackson in his dissent stated: 

“It is also apparent that the Court of Claims does not believe that our decision 
in the United Slates v. Moorman (338 U. 8. 457), completely closed the door to 
judicial relief from arbitrary action unless it also is fraudulent in the sense of 
‘conscious wrongdoing, an intention to cheat or be dishonest’. Nor could I have 
believed it.”’ [Italics added.] 


2. THE RULE OF THE COURT PLACES AN UNREASONABLE BURDEN UPON CONTRACTORS 


It is respectfully contended that the rule announced in the Wunderlich case, 
not only is a departure from a rule of construction that has been followed for 
almost three-quarters of a century, but is also so restrictive in scope that it 
will now be unlikely that contractors could recover on any just and legitimate 
claims they might have under a Government contract. This is because the new 
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rule of the Court, as has been previously noted, makes ‘‘fraud, alleged, and proved”’ 
the sole ground upon which decisions of contracting officers and department 
heads may be impeached. 

Moreover, the Court defined fraud to mean ‘‘conscious wrongdoing, an inten- 
tion to cheat or be dishonest.”’ Since the party alleging fraud has the burden 
of proving it, the rule of the Court would require contractors seeking relief to 
allege and prove a ‘‘conscious’’ wrongdoing and an “intention” to cheat or be dis- 
honest on the part of the contracting officer or department head. Although there 
is no general rule for determining what facts will constitute fraud (23 Am. Jur. 
762), the Court would obligate contractors to probe the state of mind of the 
Government representative to show a “conscious” or “intentional” act of wrong- 
doing. This would impose an impossible burden on contractors. 

It is of little consolation that the Supreme Court should rely on general principles 
of contract law to support its rule. The facet that Government contractors, as 
stated by the majority of the Court, are ‘not compelled or coerced into making 
the contract” and that it ‘‘was a voluntary undertaking on their part’’ is not a 
proper analogy, nor is it realistic. In these times of extensive Government 
procurement, and with restrictions on the use of necessary materials, there is at 
least an indirect coercion to take Government contracts. For many businesses 
it is a matter of getting or taking Government contracts or going out of business. 

In addition there is always the threat of being required to fulfill mandatory 
Government orders under section 201 of the Defense Production Act of 1950, as 
amended. or section 18 of the Selective Service Act of 1948. 

Not only must some businesses accept Government contracts to survive, but 
it also should be pointed out that the ‘‘disputes’’ clause providing finality to 
decisions of contracting officers is a standard requirement in all Government 
contracts. For military procurement, see Armed Services Procurement Regu- 
lations, section 406.103-12. For civilian procurement, under General Services 
Administration, see title 44 C. F. R., seetions 54.13 and 54.21. Therefore, econ- 
tractors with the Government have no choice and the analogy used in the majority 
opinion in the Wunderlich case as to private contract law is not founded upon the 
industrial realities of present day business dealings with the Government. 


3. THE DECISION IS INEQUITABLE AND CONTRARY TO PRINCIPLES OF SIMPLE JUSTICE 


It is our view that the decision of and rule announced by the Supreme Court 
in the Wunderlich case is against all principles of equity and justice. The un- 
limited discretion to rule with finality on questions of fact in Government con- 
tracts granted by the Court's decision is contrary to all our rules of fair adminis- 
tration of laws. 

This is forcefully demonstrated by the dissenting opinions of Justices Jackson 
and Douglas. To them, the rule announced by the Court was ‘oppressive’ and 
‘devastating’ and ‘“‘makes a tyrant out of every contracting officer.’”’ Mr. Justice 
Jackson stated that simple justice would seem to require that ““* * * one who 
undertakes to act as a judge in his own case or, what amounts to the same thing, 
in the case of his own department, should be under some fiduciary obligation to 
the position which he assumes. He is-not at liberty to make arbitrary or reckless 
use of his power, nor to disregard evidence, nor to shield his department from 
consequences of his own blunders at the expense of contractors.”’ 

To Mr. Justice Douglas the rule of the Court has ‘“‘wide application and a devas- 
tating effect,’ and “* * * makes a tyrant out of every contracting officer. 
He is granted the power of a tyrant even though he is stubborn, perverse, or 


captious. He is allowed the power of atyrant though he is incompetent or negli- 
gent He has the power of life and death over a private business even though his 
de CISION 18 grossl / erroneous Power grante d is Sé ldoam neglected,’ IItalies added. | 


In other words, the minority of the Court would hold to the rule clearly stated 
in the earlier cases that review was available where there was such gross mistake 
as to imply bad faith. As stated by Mr. Justice Jackson: 

“ug 4 we should adhere to the rule that where the decision of the contracting 
officer or department head shows ‘such gross mistake as necessarily to imply bad 
faith’ there is a judicial remedy even if it has its origin in overzeal for the depart- 
ment, negligence of the deciding official, misrepresentations—-however innocent 
by subordinates, prejudice against the contractor, or other causes that fall short 
of actual corruption.” 

It thus would seem fundamental and in accord with American principles of due 
process of law that there should always be judicial review of unilateral adminis- 
trative decisions, at least beyond that allowable under the Supreme Court's rule 
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We respectfully urge, therefore, that Congress take appropriate steps to write 
statutory safeguards to preserve the right of judicial review of decisions of con- 
tracting officers and department heads, 


DISCUSSION OF LEGISLATIVE PROPOSALS 


It is our understanding that two bills, 8. 2432 and 8. 2487, are presently before 
this subcommittee for consideration. 

The first of these (8S. 2432) introduced by Senator Chavez, would require every 
contract entered into by the United States to contain a “provision permitting 
appeal to the Court of Claims from the decision of the contracting officer or the 
head of the department or agency concerned involving any dispute concerning a 
question of fact arising under the contract.” It would also grant the Court of 
Claims jurisdiction to review such final administrative decisions, provided appeal 
was taken within 90 days. 

On its face, 5. 2432 would apparently permit review by the Court of Claims of all 
final decisions under the so-called disputes clause, thus in effect removing all 
semblance of finality or conclusiveness from administrative determinations of 
disputed fact questions under contract clauses long construed as providing 
conclusiveness in other than exceptional circumstances, If this is a correct inter- 
pretation of Senator Chavez’ bill, we believe it goes too far in removing the 
degree of finality always accorded such contract clauses by the Court of Claims 
as well as the Supreme Court. 

In our judgment the subcommittee should recommend legislation which, while 
retaining a rather firm degree of finality under “disputes clauses,’’ would preserve 
unto contractors a right to secure judicial review in those exceptional cases in 
which the administrative decision was arbitrary or capricious, was grossly 
erroneous, or, was not supported by substantial evidence. We feel, therefore, 
that the problem is drafting legislation which will take a middle path between 
judicial review of all decisions under the ‘disputes clause’’ and the rule announced 
by the Supreme Court in the Wunderlich case. 

S. 2487, introduced by Senator McCarran, is designed to adopt this middle 
course and reinstate the rule of construction followed prior to the Wunderlich 
decision It provides, in substance, that the standard ‘disputes clause,’’? or any 
similar provision, shall not be construed as limiting judicial review of adminis- 
trative decisions ‘‘only to cases in which fraud by such Government contracting 
officer or head of department or ageney or his representative is alleged.” 

In introducing S. 2487, Senator McCarran stated: “The principal problem in 
this connection has been the fact that affirmative provisions requiring judicial 
review must either be so broad as virtually to require Federal court supervisior 
of the administration of all Government contracts, or so selective as to be both 
excessively arbitrary and exceedingly difficult to apply 

We are quite confident that 8. 2487 would achieve the middle ground sought 
by Senator MeCarran \t the same time, however, it does not particulariz 
what respects the decisions of ageney or department heads are to be reviewabl 
. 


For example, would it be interpreted as permitting, in addition to alleged fraud, 


us it Is possibly open to construction as to what the scone of review is to be. 


review only of ‘such gross mistake as necessarily implied bad faith,’’ as stated 


in the Moorman decision? Or would it also permit review of “‘arbitraryv’’ or 
9 


capricious’? determinations of disputed facet questions? 
No doubt questions as to the intended scope of review could be clarified throu 


a carefully drafted committee report On balance, however, it seems to us prefer 
able to make clear that administrative decisions under ‘‘disputes clauses” shall 
not be treated by the Court of Claims. or the distriet courts of the United States 


within their jurisdiction, as final and binding if the court finds that the action of 
the administrative officer, representative, or board is fraudulent, arbitrary, 
capricious, grosslv ¢rroneous, or is not supported by substantial evidence 

In our judgment this would merely write into law the rule of construction which 
has been placed upon the disputes clause by the Court of Claims. It would also 
write into the law the exception which, until the Wunderlich decision, the supreme 
Court by adhering to the language used for almost three-quarters of a century, 
had led both contractors and the Court of Claims to believe was implicit in all 
finality clauses in Government contracts. Moreover, in event this committee 
recommends corrective legislation, simple justice would seem to require that 
appropriate provision be made to allow those who have been foreclosed by the 
Wunderlich decision from effeetive judicial review a reasonable time within which 
to secure a rehearing by the Court of Claims. 
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It has been maintained by the Department of Justice representatives before 
this committee that any legislation dealing with the problems created by the 
Wunderlich decision ‘would constitute an open invitation to a flood of litigation.” 
There are at least three separate and complete answers to this contention: 

First, the majority of the Court in the Wunderlich case expressly stated that if 
“the standard of fraud that we adhere to is too limited, that is a matter for Con- 
gress,”’ thus inviting legislation if a broader exception to finality clauses was 
deemed desirable. 

Second, as indicated, the language suggested above would merely enact a rule 
of construction long followed by the Court of Claims. No representations were 
made or offered that excessive litigation had in the past resulted from that rule 
of interpretation. 

Third, as stated by Mr. Justice Douglas in his dissenting opinion in the Wunder- 
lich case, the “rule we announce makes government oppressive. The rule the 
Court of Claims espouses gives a citizen justice even against his Government.’’ 
It is, therefore, exceedingly difficult to understand the reasoning of those who 
oppose an effort to protect citizens who in good faith contract with their Govern- 
ment, from official actions which are arbitrary, capricious, grossly erroneous, or 
not supported by substantial evidence. 

In view of thie foregoing, corrective legislation would seem to be the only ade- 
quate and effective remedy for the present unfair and inequitable conditions gov- 
erning the disputes clause in Government contracts. In the interest of business 
generally as well as the Government, clarification of this problem is imperative 
so that all can know with certainty the limitations of and rights and obligations 
inder, such disputes clauses. We, therefore, respectfully urge that the Congress 
ake prompt action in accord with the principles outlined in this pending legis- 


SHIPBUILDERS COUNCIL OF AMERICA, 


New York, N. Y., February 26, 1952. 
Subject: Senate bills S. 2432 and 3s. 2487, Eightv-second Congress, second session. 


Hon. Par McCarran, 
Chairman. Committee on the Judiciar 


Senate Office Building, Washington 25, D.C. 

Dear Str: The members of the Shipbuilders Council of America appreciate 
the opportunity afforded by the committee for the council to submit, on their 
behalf, the attaehed statement for inclusion in the record of hearings on the 
pending hieh would provide for a judicial review of findings by contracting 
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otTeers unde! rvernment contracts. 





L. R. SAnForp, President. 


STATEMENT BY SHIPBUILDERS COUNCIL OF AMERICA 


This statement is filed on behalf of the members of the Shipbuilders Council of 
America, an association comprising representatives from substantially all of the 
major shipbuilding and ship-repairing companies of the United States. 

Roughly, as of February 1, 1952, it is estimated that approximately 57 percent 
of the total number of vessels of over 1,000 tons under construction in the ship- 
vards represented by the council are subject to Government contract forms and 
procedures. 

With respect to ship repairing, it is not possible to arrive at any firm distribution 
figure as between Government and private commercial repair work. However, 
the latest figures released by the Maritime Administration show that, as of 
February 1, 1952, the active American Merchant Marine consisted of 2,046 vessels, 
of which 763 were Government-owned. Not included in these figures are a very 
considerable number of vessels owned by the Military Sea Transport Service, 
Department of the Navy, which are also in active service and which are put into 
private American shipyards for repairs under Government-contract forms and 
procedures. Some additional repair and conversion work is also allocated to the 
private vards by the Navy with respeet to its other vessels and from time to time 
vessels owned by the Coast Guard and other Government agencies provide a 
limited volume of work. Summing up the above, it can be readily seen that the 
percentage of the total dollar volume of ship repairs done in the yards of members 
of the council subject to Government-contract procedures and forms is very 
considerable. 
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Mach ship-construction or ship-repair contract where a Government vessel is 
involved, includes a disputes clause in some form. 
In view of the above, it is evident that the members of the Shipbuilders Council 





ler consideration by 


ave a substantial interest in the lee tion 








tee \lso, bv virtue of their many \ of practical experience with 
ler Government contracts, they feel their views should be given 
mn by the committee, 

\s bas been mncdicated the members of thre council have contractual relations 
With a munber of Government agencies kach of these agencies, in turn, has its 
Own torn yy contract or contracts lesjgned to fit its own particular need nd 
reflecting in its draftsmanship, to the extent permissible | ul the particular 
philosophy of those in power in the agenes Over the vears, therefore, it can be 
Qppt ‘ciated by the committee that the members of the council have ParlicipAate tin 
a considerable number of contract negotiations ith t! eC Various agccncle to 
arrive at appropriate clauses but without too much succe 

Wit particular reference to the disputes clause, the members of the council 
have repestediy advanced the view that. as a minimum, where there arises a 
dispute which cannot be resolved by negotiation and mutual agreement, then the 
contract should provide for the right to appeal to some impartial person or Board 

ry final settlement by a process similar to arbitration In some contracts, the 
dustry been su sful in having such a provision i led, in other cases 
l } i ) I) a ( ( I lisputes CLAUSE ts \ ed Troll ue ry UO On- 
tra ! 1 roy LVOTi¢ » Act Cy 

1} omm may find of interest the follo ronological summary of 
Lr t ) ion Wi the Maritime Administr on in which the di 5 
CiAtus mews liv flguread either t council nor anv of its memb . i any 
lesire to reflect upon the Maritime Admiu rath by Ss reference relations 
with that agenev have been reasonably satisfactory, but, under the Wunderlich 
decision, t leval remedies heretofore available have been substantially curtailed, 


On January 6, 1951, the Kighty-first Congress enacted Public Law 911 which 
authorized and provided funds to the Maritime Administration to undertake 
the construction of a number of Mariner tvpe cargo vée 
Maritime Administration had a number of contracts under 


f 1} 


\ naitior - and a number Ot ¢ ner TAC 


the time, emergence Co 


that a new form of shipbuilding contract was desirable and 








paredness move, the Administration had been discussing s1 
with the industry for some time. During these discussions the Administratio! 
proposed a draft of contract which included the following disputes clause 

\RTICLI DisputEs.—If at any time (including the guarantee periods 
specified herein) any doubts or disputes arise concerning any question under 
this contract, or as to anything in the drawings, plans or specificatior he 





matter shall be referred at once to the Maritime Administration, and 
in the premises shall be conclusive and binding upon the parties hereto 
\dministration as to this clause, the council stated that ‘it 





is the opinion of the council ard the industry that, in evert of disputes of 
‘ver nature, which cannot be resolved by negotiation and mutual agre 
same should be handled by arbitration rather than by unilateral Government 





lecisio! It is reeommended that such a provision be made.’ 
The Maritime Administration thereupen redr 


it to the industrv for further comment, in the following form: 





ARTICLE 32. Dispurres.—If at any time (including the guarantee periods 
specified hereir any doubts or disputes arise concerning any question under 
this contract, or as to anvthir g in the drawings, plans or specifications, the 


1 } } ' 


matter shall be referred at once to the Maritime Administrator, and his decisio! 
or that of a Board or committee designated bv him to act for him in the prem- 





ises) shall be conclusive and binding upon the parties hereto 
In reply to this revision the council, writing for the industry, informed the 


Maritime Administration that ‘‘this ariicle already has been revised to include 
the Administrator to 
} sit 


ou 


the appointment of a board or committee designated by 
act for him in the premises, but such a revision has no practical advan. age w 
an opportunity for the contractor to appear at a hearing before su ‘h board or 
committee and present his case. Without such a hearing, any decision rendered 
is still a unilateral decision based unon a report of the Administrator’s repre- 


Sel tative without the benefit of evidence presented by the contractor who, 


in 


such cases, stands in the shoes of a defendant who certainly is entitled to his 


day in court. This article should be rewritten to provide for a hearing, if requested 
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by the contractor, before the Administrator or board or committee designated by 
him to act for him in the premises,” 

The final form of contract signed by the various shipvards building the Mariner 
vessels includes a clause further revised as follows: 

“ArtTICLE 32. Dispures.—If at any time (including the guarantee periods 
specified herein) anv doubts or disputes arise concerning any question under this 
contract, or as to anvthing in the drawings, plans or specifications, the matter 
shall be referred at once to the Maritime Administrator, and his decision (or that 
of a board or committee designated by him to act for him in the premises), after 
consideration of the facts presented by both parties, shall be conclusive and bind- 
ing upon the parties hereto as to matters of fact and of law.”’ 

The committee will note that the Administration agreed to allow the contractor 
to present his case to the board or committee but, at the same time and without 
previous warning, revised the language to specifically state that the findings of 
such person or persons would be conclusive not only as to matters of fact but also 
as to matters of law. 

As thus written the Maritime Administration shipbuilding contract disputes 
clause is even more objectionable than the clause which the Supreme Court con- 
sidered in the Wunderlich decision vet it was accepted reluctantly by the ship- 
yards because practical considerations make it impossible for them to take a firm 
position in such matters. The Supreme Court’s observation in the Wunderlich 
decision that contractors are not compelled or coerced into making the contract 
may be true in some instances and in some industries, but, in view of the volume 


ol work orig 


ating with the Government and the need for that work by the 
shipbuilding and ship-repairing industry, it is certainly an unrealistic viewpoint 


if applied to that industry 

Based on the above history of negotiations with respect to the disputes clause 
in the present Mariner contracts, and also because of their experience over the 
years with respect to other contract negotiations pertinent to this clause, the 
members of the council are convinced that Congress must act in this matter. They 
feel that the mechanisms and right to review of disputes of questions of fact or law 
arising under their contracts should not be a subject for continual negotiation 
each t 





ime new contract discussions are undertaken with a Government agency 
but are matters which should be permanently settled by proper legislation of a 
positive nature. 

The mem be rs of the council. however, do not advocate for (Jovernment con- 
tracts any remedies which they do not already have, as a matter of law, in respect 
to their private contracts. . 

The members of the council do not feel that any of the bills so far introduced 
would provide a satisfactory solution of the present situation. They request that 
legislation be enacted which would approach the problem in a positive rather than 


a negative way In other words, they would restrict the kinds of disputes clauses 
that may be included in Government contracts and take them out of the matters 
which would be subject to negotiation between the contractor and the Government. 


Specifically the members of the council recommend that any measure enacted 
bv the Cor gress should: 

First. State that no contract entered into by the United States shall hereafter 
contain anv clause whi would limit the contractor’s right to judicial review of 
anv questions of fact and of law arising out of the contract and that any such 





provision in existing contracts shall be void 

Second. State that, as to questions of fact, there may also be included in the 
contract, a provision for a right of appeal by the contractor to some tribunal 
or board of contract arbitration which bodv would be constituted and appointed 
in such @ wav as to insure the contractor of an impartial decision on all the 
evidence is to such question of fact, without limiting the contractor’s right to a 
subsequent judicial review of any such matter. 


RESOLUTION 


Whereas, as a result of the decision of the United States Supreme Court in the 
Wunderlich case, contractors with agencies of the United States Government 
are held to have no recourse against erroneous decisions as to matters of fact by 
contracting officers, except in cases where it can be shown that the contracting 
officer was guilty of ‘‘consecious wrongdoing” or ‘‘an intention to cheat’’: and 

Whereas, under this decision, even arbitrary action on the part of a contracting 
officer could not be reviewed in the courts; and 











FINALITY CLAUSES IN GOVERNMENT CONTRACTS 133 


Whereas, as a matter of fundamental right, contractors engaging in work for 
Federal agencies are entitled to a judicial determination of questions of fact 
where it is claimed that erroneous decisions have been made by contracting 
officers; and 

Whereas no remedy exists through administrative action; Now, therefore, be it 

Resolved by the Colorado Contractors Association, Inc., in the Nineteenth Annual 
Convention Session, That support be given to an amendment of Federal law, under 
which contractors doing business with agencies of the Federal Government be 
given the right to appeal to the Court of Claims or other Federal courts for a 
review of decisions as to matters of fact made by contracting officers, where it is 
contended that such decisions are erroneous; be it further 

Resolved, That a copy of this resolution be transmitted to each of the Senators 
and Representatives from the State of Colorado. 

Dated at Denver, Colo., this 25th dav of January 1952 





‘ 


VATIONAL COUNCIL OF FARMER COOPERATIVES, 
Washington, D. C., May 29, 195 
Hon. Pat McCarran, 
Chairman, Committee on Judiciary, 
United States Senate, Washington, D. C. 

DerAR SENATOR McCarran: We urge the Judiciary Committee and the Senate 
to approve of legislation to provide for judicial review of questions of fact arising 
under Government contracts 

We believe this principle and appropriate procedure should become a law at this 
session of Congress if possible. 

Sincerely yours, 


JoHN J. RIGGLe. Assistant Secretary 





Puspiic Bueitpines ContTRAcTORS AssocIATION, INC., 
Vew York, Ap 5, 195 
Re S. 2487. 
Senator Par McCarRRAN, 
Chairn in, Senate Judie ary Committee, 
Senate Off cé Bu ld ng, Washington 25, D fs 


Dear Sir: This association comprises most of the concerns in the New York 
area whose principal business interest lies in the field of public construction. 

We are w riting this brief letter to you to assure vou that this association and 
the industry which it represents is grateful to vou for the effort which you have 
made, through the introduction of the above-referenced bill, to offset the effects 
of the Supreme Court’s decision in the Wunderlich case We believe that vou 
will want to know that we are writing to both Senators from New York urging 
their support of the measure which you have introduced 

Very truly yours, 
Pursztic BuritpIncs CONTRACTORS 
Assoc! PION Inc, 
Sipney A. Houck, Jr., NSeere 





LAKES DrEDGE & Dock Co. 


Cc} cago, ] ‘a Apr ] 1952 


GREAT 


Remedial legislation Wunderlich case 
Senator Par McCarRAN, 
senate Of ce Building, Washinaton, Dt: 

DraR SENATOR McCarran: Inthe Martin Wunderlich case the Supreme Court 
recently reversed the decision of the Court of Claims to award compensation for 
extra work performed by Government contract, and said that the decision of the 
contracting officer was final. Three Supreme Court Justices vigorously dissented 

his decision, which decision, except where fraud can be proven, gives no recourse 
to contractors for a hearing before an impartial judge lo quote excerpts from 
the vigorous dissent of Justice William O. Douglas Law has reached its finest 
moments when it has freed man from the unlimited discretion of some ruler, some 
civil or military official, some bureaucrat. Where discretion is absolute, man has 
always suffered. At times it has been his property that has been invaded; at 
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times, his privacy; at times, his liberty of movement; at times, his freedom of 
thought; at time, his life. Absolute discretion is a ruthless master. It is more 
destructive of freedom than any of man’s other inventions. * * * It makesa 
tyrant out of every contracting officer. He is granted the power of a tyrant even 
though he is stubborn, perverse, or captious. He is allowed the power of a tyrant 
though he is incompetent or negligent He has the power of life and death over a 
private business even though his decision is grossly erroneous. Power granted is 
seldom neglected.”’ 

The decision of the Supreme Court should naturally result in higher bids by 
contractors on Government work, as a larger contingent item will have to be 
included 

Remedial legislation is pending in Congress and we strongly recommend that 
prompt action be taken on it to protect the contractor as well as the United States 
Government 


Very truly vours 


oot aim bee ata 


Great LakES DrepGcre & Dock Co., 
EK. K. Leypon, Executive Vice President. 


POWER AND COMMUNICATION CONTRACTORS ASSOCIATION, 


Kansas City, Mo., April 1, 1952. 
Senator Par McCaRRANn, 
Senate Office B ling. Washington 25. D. C 


/ 


Dear Sir: The enclosed resolution was unanimouslv passed at the annual meet- 
ing of our association 
We would be most happy to have vou support our stand on this matter and 
trust that appropriate legislation will be passed 
1 have the honor to remain, 
Yours verv tr ily 
POWER AND COMMUNICATION CONTRACTORS ASSOCIATION, 


RopertT Hyer, Evecutive Se 


Ri SOLUTION 


Whereas, as a result of the decision of the United States Supreme Court in the 
Wunderlich case, contractors with agencies of the United States Government 
are held to have no recourse against erroneous decisions as to matters of faet by 
contracting officers, except in cases where it can be shown that the contracting 
officer was guilty of “conscious wrong doing” or ‘“‘an intention to cheat ae and 

Whereas, under this decision, even arbitrary action on the part of a contracting 
officer could not be reviewed in the courts; and 
Whereas, as a matter of fundamental right, contractors engaging in work for 


Federal agencies are entitled to a juwlicial determination of questions of facet where 


it is claimed that erroneous decisions have been made by contracting officers; and 

Whereas no reme ly exists through a {ministrative action: Now, therefore, be it 

Resolved by the Powe ind Communication Contractors Association, That support 
be given to an amendment of Federal law, under which contractors doing business 
with agencies of the Federal Government be given the right to appeal to the Court 
of Claims or other Federal courts for a review of decisions as to matters of fact 
made by contracting officers where it is contended that such decisions are errone- 
ous: be it further 

Resolved, That a copy of this resolution be transmitted to the Judiciary Com- 
mittees of the United States Congress and to the individual members of such 


In convention assembled at New Orleans, La., February 10, 11, and 12, 1952. 


ELECTRIC SERVICE Co., 
Ann Arbo Mic! : Varch ol, 1952. 


Hon. Par McCarran 


Senate O flice Build ng, Washingto D. c 


Derar Srr: As chairman of the Senate Judiciar\s Committee, I understand that 
you have before vour committee bill S. 2487 whieh is designed to clarify the dis- 
putes clause of the standard Government construction contract form. 





nanan ee 


case NS 
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This legislation is very badly needed because, in the light of the recent decision 
by the United States Supreme Court in the Wunderlich case, the contracting 
officer is delegated absolute and final power of decision and determination. 

Under this decision the contractor has no recourse whatsoever except to prove 
fraud on the part of the Government as represented by the contracting officer and 
this, as vou know, is almost impossible to prove, even if the facts would indica 

uch a condition existed. 

A quick 
Corps of Engineers will show that in general all of these specifications have a large 
number of clauses such as: “‘as instrueted by the contracting officer’ ;“‘in accordance 


with decisions of the contracting officer “satisfactory to the contracting officer’ 


review of specifications for construction projects as issued by the 


“as directed by the contracting oflicer and at no additional expense to the Govern- 
ment’: ete Therefore, if the contractor does not wish to abide by these decisions 
or instructions, the contracting officer can then cancel the contract at his discre 
tion and with disastrous result o the contractor. 

In addition to the powers thus granted, a new clause has just been inserted in 
the spe cifications of construction contracts as follows: ‘The bidder further agrees 
that the price s invoiced hereunder will not exceed tl © lower of a the contract 
prices or (b) anv applicable ceiling prices established by the Office of Price Sta 


zation or other authorized Government ageney.’ 





The Corps of Engineers are now soliciting competitive bids from contractors 
for construction work with this clause as part of the bid and the contract Chis 
simply means that the contractor in addition to submitting th 
ope n competition then has Lo build the project in accordance: Wit 

and under the power that has been delegated to the contracting 
officer, has to fight his way through the materials and labor situation prevailing 
today, the weather conditions that only the Lord knows will be given to him, is 


lowest bid in 


specifications 1 





faced with renegotiation of the contract to remove any surplus profits that may 
have accrued to him because of his di 
on top of the whole thing he agrees 


] 


gence, foresight, and ingenuity and then 





bv the above-mentior ed clause LO acce pt as 
payment for his work prices which are not necessarily a part of the contract but 
which have been established*by the Office of Price Stabilization or other authorized 


Government agency. 

I cannot stress too strongly the wording of this paragraph because the bidder 
agrees in tendering his bid which is bonded 20 percent of 
invoice his work in accordance with the terms of this paragraph which means 
that he will accept payment in accordance with those terms. ‘This delegates to 


outside parties the right to establish payment without recourse by the contractor, 
; ; 


In this type of contract the Government has full protection, first, i 





n e fac 
of open and competitive bidding on the plans and specifications for the project 
and, secondly, in the renegotiation of the contract However, in the renegotiatior 
the contractor does have the privilege of placing in evidence his costs in support 
of his contract prices 


In the light of these facts it would appear that the contracting industry has 


only one recourse and that to refrain from bidding on Government work of this 
character. Chis will only result in various Government agencies recruiting their 
own construction forees and enlarging their agencies further The end, of course, 


will be complete bureaucracy and the complete and final destruction of private 
enterprise and initiative 
I trust that vou will give this matter vour earnest consideration. 
Yours very truly, 
Evecrric Servicr Co 
B. Tinpaui 





InuiInois MANUFACTURERS’ ASSOCIATION, 
Chicago, Varch 3, 195 
Review of Decisions of Governmne! { . yntractineg Officers, S O18 
Hon. Par McCarRAnN, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR McCaRRAN: We were pleased to know that vour committee is 
giving consideration to the above legislation As vou of course know, the law as 
it now stands permits review of Government contracts only where fraud is in- 
volved. The above legislation broadening the field to include arbitrary, capri- 
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cious, and grossly erroneous conduct by the contracting officer will be genuinely 
helpful to Government contractors. 
We hope that favorable action will be expedited by your committee in order 
that this legislation may be enacted at the current session of Congress. 
Cordially yours, 
James L. DONNELLY, 
Erecutive Vice President. 





ASSOCIATION OF AMERICAN SHIP OWNERS, 
New York, N. Y., March 10, 1952. 
Re S. 2487 (MeCarran 
Hon. Par McCarRRAN, 
Chairman, Commiitee on the Judiciary, 
United States Se nale, Wash ngton, a: 


My Dear Senaror: The purpose of this letter is to express our approval of 
S. 2487, the purpose of which is to reinstate the construction of the ‘finality 
clause’ in Government contracts that generally obtained before the Supreme 
Court’s recent decision in the Wunderlich case. We hope the bill will be favor- 
ably reported by your committee and approved by the Congress. We would 
appreciate it if vou would ineorporate this letter expressing our views in the 
record of the hearings. 

This association is composed entirely of American-flag shipowners, all of which 
operate without subsidy aid under the Merchant Marine Act, 1936. The mem- 
bers include some of the oldest and best-established American shipping companies. 

As an example of the interest of our members in the principle underlving the 
purposes of the above bill, we would like to call the committee’s attention to the 
form of time charter under which the Military Sea Transportation Service emplovs 
the services of American vessels. In substance, that charter provides that the 
eee shall furnish the Navy with a specified vessel together with a full crew 
for a de 


ignated period of time and at an agreed rate of charter hire calculated 
to cover all normal operating costs. The charter party contains the standard 
form of finality clause providing that whenever there is anv dispute concerning 


a question of fact, the decision of the Secretary of the Navy or his authorized 
representative shall be ‘“‘final and conclusive.”’ 

Under the charter, the shipowner in general bears all the crew costs. ‘‘When- 
however, toe mploy a crew for services normally pe rformed 
bv longshoremen (services requiring the payment of overtime under applicab le 
ee ee ling agreements between the shipowner and the unions), then the 

‘harter provid les that the Navy has to bear the so-called ‘‘overtime costs” for such 
work. Under the Wunderlich decision, an authorized representative of the Navy 
ight arbitrarily declare that longshore work required by the Navy be to done 
was, in fact, not necessary and to disclaim all liability regardless of the true facts. 

Another instance of possible injustice to the shipowner that might result from 


ever it is necessary,” 


the finality clause as construed by the Supreme Court may be pertinent. The 
charter party provides that at me end of the charter Renee the Navy is obligated 
to repair all vessel] damages caused by its stevedores. Under the doctrine of the 
Wunderlich case the Navy could wtdaretits claim that such damages were not, in 


fact, caused by its stevedores and disclaim any liability for repair. In this 


instance, even assuming the Navy concedes it liability , it may elect under the 
charter party to pay ‘‘a sum to be agreed upon’ ’ between it and the shipowner, 
representing the estimated cost of the repair work plus the charter hire for the time 
which such work should take. If there is disagreement as to the amount owed 
by the Navy, such disagreement under the charter party is to be regarded as a 
lispute concerning a question of fact” and the amount the Navy sets is considered 
to be “final and conclusive. ; 

Thus, under the doctrine of the Wunderlich case the Navy is in effect given a 
black check to determine the dollar amount of its admitted liability and to do so 
without fear of reversal, though it may have acted arbitrarily, perversely, or in 
bad faith. 

We think it is i 
outlined above sl 


c 





mportant that the right to judicial review in cases such as those 
iould be preserved, not only to insure justice for private con- 
tractors dealing with the Government but to protect the system of checks and 
balanees on which our Government is based and to limit the possible abuse of 
administrative discretion that is encouraged by the grant of arbitrary power. 


ast Germs 


ea 
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The considerations set forth above apply of course equally to &. 2432 (Chavez 
and if your committee should prefer to consider that bill instead of your own, that 
action would have our approval. As we see it, either bill would correct the inequi- 
ties that exist under the doctrine of the Wunderlich case. 

Yours sincerely, 
GrEorGE W,. Moraan, President 





NATIONAL EvecrricaL Contractors ASsociaTIon, IN¢ 
Washington, D. C., March 4, 1952. 
Hon. Pat McCarRAn, 
Chairman, Senate Judiciaru Committee, 
( nite d States Se nate, Washinaton 245, dD. ( 


Dear SENATOR McCarran: Your committee has under study legislation 
designed to clarify the disputes clause of the standard Government construction 
contract form. The need for such lecislation was made imperative by a decision 
of the United States Supreme Court in the Wunderlich case decided November 
26, 1951. The effect of that decision was to say that in a dispute under a Gov- 
ernment contract the determination of the head of the cognizant department 
was final and that there could be no appeal to the courts unless fraud on the part 
of the Government could be alleged and proved. 

The gross injustice of such an arbitrary situation is obvious It makes pos- 
sible the actual destruction of a free-enterprise industry by the whim of bureau- 
crats of dubious competence to exercise such life-and-death powers if, indeed, 
such authority should be vested in any one person. 

This subject has been one of deep concern of the governmental affairs com- 
mittee of the National Electrical Contractors Association and I have been 
instructed to communicate the association’s urgent recommendation that these 
principles be incorporated in legislation your committee is reviewing such as 
S. 2487: That any Federal Government contract be subject to appeal to appro- 
priate courts from rulings by the contracting officer or head of the department in 
respect to matters of fact and law; and that existing contracts be so modified. 

We urgently request that consideration and enactment of legislation embody- 
ing these principles be expedited so that the correction can be made in law 
during this session of the Eighty-second Congress. 

Sincerely, 
. (;EORGE B. Roscok, 
Direct r, Governmental A fairs Di partment. 





